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1

Introduction

For some of us, land use planning is a career—an evolving
process about how to manage change. For others, land use plan-
ning is like a transaction: a one-time event or experience involv-
ing getting a building permit or subdividing the family farm.
Those in small business probably have more interaction with the
process than most of us, but it is not something most lives
revolve around.
If you are new to the land use process, perhaps your interest
comes from wanting to influence the way some parcel of land
near you is being developed. Perhaps you are concerned about
the foothills or the lakeshore. Perhaps you are worried about a
big-box retailer coming into town and the impact it may have on
local merchants or the traffic you encounter on your way to take
the kids to school.
Whatever the direction from which you approach land use
issues, I hope this book is of some help. Thirty years ago, my
wife and I restored an old house in Provo to put a restaurant in
it. There were residences on two sides of our corner lot, but we
got our approvals with no hearings before any public body, and
the process involved a few visits from the building inspector and
the health department. We had amazingly good relationships
with the two retired couples who lived next door and looking
back, I am amazed at the accommodations we made for each



other and how uncomplicated the process was. That is not to say
that I think the resulting development was optimal—or even
good. We could have done a lot more to make things more com-
patible.
Today, such a development would never occur. Our use would
now be a “conditional use” and there would have been a series
of meetings and hearings. Our neighbors would have had more
opportunity to comment and express concerns. At the end of the
process, we would surely have been told that we could not shoe-
horn a restaurant into that residential area—even though it was
located on an arterial street and zoned for commercial use.
If you live on a suburban lot surrounded by hundreds of similar
homes in an area recently developed and insulated by land use
controls, you may not think about land use regulation much. You
read in the paper about battles over some “LULU” (Locally
Unwanted Land Use) such as a big-box retailer or apartment
complex, but it may not be of much concern.
It should be. 
Land use controls have evolved over time, and they are based on
a premise that some would really call fiction. The concept is that
the community, together, in a democratic process, determines
what it would like to be. Various proposals for land uses are sort-
ed out and a consensus supposedly develops that results in a
community that all consider to be optimal.
Granted, the structure is in place so that an optional result might
occur, but as you would expect, most land use decisions are
made by the few people who are most fervently engaged in a
particular debate. When the process works, adequate notice is
given to everyone who should care about a proposal before deci-
sions are made. In the process of approval, those “stakeholders”
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sort out a balance between the rights of a property owner to use
the land as considered to be the most advantageous, and the
counterbalancing interests of the community in avoiding nui-
sances, managing traffic, providing for adequate utilities, and
promoting good appearances.
In reality, a few people who care a lot—property owners and cit-
izen planners—often make all these decisions without the quan-
tity or quality of public input that is anticipated by the theory
behind the process. Citizens, in general, have a lot of other things
going on in their lives and do not find endless planning com-
mission meetings to be a very attractive place to be on Wednes-
day nights. 
Our first encounter with land use regulation may be when we
feel some development poses an immediate threat and we show
up to comment—sometimes in a pretty shrill and unorganized
manner—and wonder how those in charge of land use could be
so short-sighted or stupid as to even consider the proposed
development we oppose. We wonder how we are supposed to
influence a process that seems as complicated and structured as
it is. For lack of a better option, we create petitions and call the
media—without knowing that in most cases “public clamor”
and “community opinion” are supposed to be irrelevant to
administrative decision-making. 
Or our first encounter may be when we, as the applicant, hit a
wall of complexity and a gauntlet of procedures that convinces
us that we never should have attempted to get approval for our
proposed land use in the first place. We wonder who gave local
government so much control over us and our property. We may
wish to get back some of that control.
If we really wish to be engaged in the land use arena and have
some long-term impact on what is going on there, we need to
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understand the rules, the process, and the options that are avail-
able to the local decision-makers. We ought to know the legal
limits on local discretion. We should be able to pick the right step
in the process where our input, and that of others who agree
with us, can have the most influence.
We ought to know about our rights and how to defend them.
This book is my attempt to help you do that. In it I have attempt-
ed to outline the general process and some specific suggestions
on how to influence land use decisions. I hope it is helpful.
This process is not worth much—perhaps it’s more trouble than
it’s worth—if people do not participate. At its best, some wise
people with good taste and sound judgment will produce for us
communities of grace and beauty, where all the necessary func-
tions of society, from mansions to junkyards, will co-exist in har-
mony and order.
At its worst, a few people with narrow agendas and minds will
force out minorities, ignore private property rights, and build
walls around a community. This will make life more expensive
for everyone and push all the noxious uses to some other places
where the locals have less political clout and savvy. 
At the heart of all this has to be a respect for the dignity of the
individual. We believe, as Americans, that all are equal before the
law. If the result of our planning and zoning is to make sure
those that have wealth get more, those who have power make all
the decisions, and those with one way of looking at the world get
to impose that perspective on everyone else, then we could hard-
ly call this a democracy.
This book is provided in the hope it will help you participate and
engage in land use decisions. I believe we need more people
involved, not less. Even the brightest and best-intentioned citi-
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zens who serve on local decision-making boards cannot guess by
some kind of intuition what the citizens they serve want. If we
are to share responsibility in building our communities together,
we need to join in early rather than late, and with more tools in
our tool boxes. 
We need to keep the perspective that individual rights and
responsibilities are fundamental to a democracy. There is only so
much the community can do and, when it comes right down to
it, we will fail if we insist on perfection when life simply does not
allow for that as a practical matter.
We wish to have a tradition of open space, of preservation of his-
toric buildings and tremendous resources, of peace and order.
But we would be short-sighted and foolish in choosing to do so
by destroying something even more important—the fundamen-
tal dignity that each citizen and each property owner has before
the law. We need to remember that the Bill of Rights was written
after the king was already out of the picture. It was not created
to protect us from the crown, but to protect some of us from the
rest of us, those who may have the tendency to use power too
broadly and to restrict freedom in the name of all manner of
noble pursuits.
One of my favorite quotes is from Colonel Potter on the televi-
sion program M*A*S*H, who wisely said: “There is a right way
and a wrong way to do everything. And the wrong way is to try
to get everyone to do things the right way.”
Perhaps Edward Markham said it best:
We are all blind until we see,
That in the human plan,
Nothing is worth the making,
Unless it also makes the man.



Why build these cities glorious,
If man unbuilded goes?
In vain we build the world unless,
The builder also grows.
My hope would be that this book helps us build our communi-
ties in a manner that all participate, all share the responsibility,
and all grow as a result of our common efforts and successes. 
If we respect individual rights, participate as an entire commu-
nity in our planning and vision, and realize that we can make the
world a lot better without having to make it perfect, we will all
be better for the effort.

Craig M. Call
September 2005
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To the Reader—How to Understand Legal Citations:

Not everyone reading this book is a lawyer, so it seems appro-
priate to point out a few things about the footnotes. When a legal
case is shown as a reference, lawyers use a system of abbrevia-
tions that efficiently identifies a case in the law books. For exam-
ple:
Patterson v. American Fork City, ¶26, 2003 UT 7; 67 P. 3d 468,
474 (Utah 2003)

There are several rules about how cases are named and footnot-
ed.
• The first name is the party bringing the action, or the plaintiff.
If there are several plaintiffs, usually only the first one is named
in a citation to that case. 
• After the “v.” which stands for “versus,” the defendant’s name
is mentioned. The defendant is the one brought into court by the
filing of a complaint against them. 
• After the names of the parties, there is a “citation” to a place in
a law book or system of case files. In the case above, as you
would expect, the number “2003” is the year of the decision. 
• The use of the letters “UT” means that the case was decided by
the Utah Supreme Court. Other appellate courts are identified in
other ways. “U.S.” means the United States Supreme Court.
“10th Cir.” means the Tenth Federal Circuit Court headquartered
in Denver, CO. Utah belongs to the 10th Circuit and cases heard
by federal judges in Utah are appealed there.
• The letters “UT App.” mean the Utah Court of Appeals, which
was founded in 1986, and which has been involved in a number
of land use cases since that time.
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• The number “7” in this instance, is the case number for that
year. So “2003 UT 7” means that this was the seventh decision
published by the Utah Supreme Court in 2003. This simple iden-
tification is unique to the case, and those doing legal research can
quickly find the case by reference to this exclusive citation.
Recently the Utah appellate courts also have begun numbering
the paragraphs in their opinions. Reference to a specific part of a
case might therefore be shown as “2003 UT 7, ¶26.” With this
short combination of numbers and letters, we can quickly zero in
on the exact place in a case where we find our issue addressed.
Using this ingeniously efficient system, we can easily identify
where the case we may want to look up can be found. With the
extensive resources of the internet and powerful search engines,
legal research and access to written opinions have never been
easier. 
The “67 P. 3d 468” citation refers to the placement of the case in
a seeries of published legal reporters. If the case citation is shown
as “67 P. 3d 468 (Utah 2003),” that case is found in volume 67 of
the third set of legal volumes of what is known as the Pacific
Reporter, on page 468. Prior to 1999, when Utah began using the
current system, the published reporters were the easiest (and
perhaps the only) way to access cases.  Thus, for example, in a
case like Xanthos v. Bd. of Adjustment, 685 P.2d 1032 (Utah 1984),
there would be no equivalent to “2003 UT 7.”
Again, these cases can be found on the internet or in the law
library. You can locate them by carefully reproducing the exact
citation. If you go to the Utah Supreme Court Law Library in the
Matheson Courthouse in Salt Lake City or to the library at either
of the law schools at the University of Utah or Brigham Young
University, all those volumes are available and you can easily
find what you are looking for. Some city and county libraries, as
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Introduction 9

well as university collections, also contain extensive legal hold-
ings. Every county and city attorney also needs access to the
body of the law, so he or she usually has a law library. Ask
around if you want to read these cases. They are in a collection
near you or easily accessible on the internet.
Statutes are simpler. In Utah, the statutes are commonly referred
to as the “Utah Code Annotated,” or U.C.A., so the reference
“Utah Code Ann. §63-34-13” would be to the Utah Code Anno-
tated, Title 63, Chapter 34, Section 13. Subsections are shown in
parentheses such as “§63-34-13(4)(a).” Utah statutes also are
available on-line and on CD. Just about every court, attorney,
and legal office in the state has a copy of the Utah code, as do
most libraries, city clerks, and other government offices.

My favorite internet sites:

Recent Utah cases can be found at 
http://www.utcourts.gov/opinions/
Utah statutes are located at:
http://www.utah.gov/government/utahlaws.html
For general national research, statutes, and cases, see:
http://www.findlaw.com/
The United States Supreme Court collection I like best is at:
http://straylight.law.cornell.edu/supct/index.html
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Before we dive into the specifics of land use planning, it is impor-
tant to understand the process of community planning and zon-
ing and the permitting of individual projects on a general level. 
Land Use Planning is:

Defined. There are rules and procedures in place that have been
defined by statute and ordinance. When land use controls are
imposed, local governments are required to adopt specific rules
and standards that will govern what can be built in the commu-
nity and what process must be used to get approval to build it.
Following local procedures is essential to obtaining a legal
approval. The process does not involve much guesswork or
assumptions about what procedures must be followed. It’s spe-
cific and it’s written down somewhere.
Deliberate. Local ordinances and state statutes outlining partic-
ular steps in the process of regulatory land use must be followed
with specificity. Deadlines for applications and appeals will be
enforced strictly if anyone challenges a land use decision in
court. The individual steps involved in the approval process can-
not legally be sidetracked or skipped over.
Informal. Since land use is local and the final controls are in the
hands of citizen planners who serve on planning commissions,

CHAPTER
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boards of adjustment, and city councils or county commissions,1
the process has resisted every effort to make it stiff and formal.
Although land use decisions can often be much more significant
to a community than the average ruling by the district court,
there is no comparison between them in terms of formality.
Issues involving free speech, due process, property rights, and
equal protection are common, but the few procedural safeguards
to protect constitutional rights are commonly skirted in the land
use process. This is so because we as a public wish it to be so. If
every hearing became as formal as the court room, the ineffi-
ciencies would cause the entire system to collapse of its own
weight. If those conducting the meetings and making the deci-
sions are open and honest, then somehow the system works bet-
ter than one might predict it would. One cannot have rigid for-
mality and citizen control simultaneously.
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What is Land Use Planning? 13

Public. Land use decisions are not made behind closed doors. In
a few cases, public bodies may deliberate in private, but their
decisions must be made in open meetings that the public may
attend. It is important to note the difference between a public
meeting and a public hearing, however. At a public meeting, any
citizen can attend and observe. Anyone has the right to tape
record the meeting, but they have no right to participate by pip-
ing up with an opinion unless invited to do so. Public meetings
include almost all situations where a majority of the members of
a local decision-making body gathers, whether it is the city coun-
cil, county commission, planning commission, board of adjust-
ment, or design review committee. Public meetings include
study sessions as well as the normally scheduled formal meet-
ings. Public meetings must always be preceded by the posting of
official notice and an agenda, unless certain emergency situations
occur. Public bodies must not discuss issues over which they
have control if they have not previously posted the appropriate
agenda indicating when and where they will discuss the topic.



Public hearings, on the other hand, are public meetings where the
public can participate and speak. Some public hearings are
required by state statute and by local ordinance. Most of the
time, local officials cannot make land use decisions until after
they have conducted a public hearing as required by law.
Land use matters also involve public documents. With some
exceptions for business and trade secrets, virtually all the paper
that is generated by the process is public and accessible to any
citizen to review and copy. For more information about open
meetings and open records, see Appendix A that describes
Utah’s Government Records Access and Management Act
(GRAMA) statute and Appendix B that describes the open meet-
ings act.
Diffused.No one person is ever totally in charge of land use con-
trols. There may or may not be a professional planner working in
a community (sometimes there are entire hierarchies and agen-
cies) but there are always a planning commission and a legisla-
tive body such as the city council or county commission making
final legislative decisions. Sometimes the authority to make a
specific approval may be delegated to one individual, but only
within guidelines provided in ordinances along with standards
adopted by a legislative body. There is always an appeals process
available to challenge that individual’s decision where some-
body can second-guess the decision and provide a reality check.
Deferential. On appeal, the decisions of those at the lower levels
of the planning hierarchy are usually sustained unless discretion
has been abused. The courts have set precedents that clearly
establish their obligation to avoid micro-managing local land use
unless some municipal official or public has made a decision that
clearly violates specific rights or laws. Particularly in dealing
with the broad public issues involved in decisions made by a city
council or county commission in their legislative role, the courts
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almost never overturn local land use policy.
Local. While there are general rules and protocols that are com-
mon to just about every community, there is no land use regula-
tion if the local government unit does not set up a land use
scheme. According to the Utah League of Cities and Towns, there
are 237 incorporated municipalities in the state of Utah along
with 29 counties.2 This means that there are more than 200 zon-
ing ordinances, more than 200 planning commissions, and more
than 200 maps with thousands of different sets of permitted uses
in designated zones. There is absolutely no way to make sense of
a planning and zoning issue involving a specific piece of proper-
ty without reviewing the local zoning ordinance and other relat-
ed land use regulations. Local rules govern local problems.
Self-Contained. There are exterior safeguards, checks, and bal-
ances beyond the local land use decision-makers, but they are, as
a rule, cumbersome, expensive, time-consuming, and even less
predictable than the local processes. It is usually far better,
cheaper, faster, and friendlier to make every effort to resolve dis-
putes within the local government processes than to count on the
courts or a state ombudsman to resolve local problems. 
Complicated. Perhaps the only thing that is predictable about
planning and zoning is that anyone who says it is predictable
will be shown to be wrong. Those who work in the arena on a
full-time basis realize that there are so many variables involved
in the process of developing and administering land use controls
that no one really knows it all. The issues that come up in litiga-
tion, for example, are usually so individualized by the facts of a
particular case as to make “black and white” tests impossible to
impose. Each case is unique. 
And each property is unique. The personalities, motivations, and
resources of each individual involved are unique. In response,
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the rules become more and more complex and tougher to recon-
cile with all the other rules as time goes by.  The ongoing com-
pounding of the complexities is probably the only reliable pre-
diction that can be made about land use in the future. This is not
to say that citizens should give up and refuse to participate in the
process. The natural result of complexity is that those who mas-
ter the process can better control it and thus gain more power
over the result.
Polarizing. Property use conflicts are often emotional and
exhausting. Fundamental values like property rights and home
and family collide with the economics that drive our civilization.
The stage is set for intense and open conflict in a society that is
becoming more polarized and impersonal. In an arena where so
much is at stake, it is not surprising that attempts by our local
governments to forge a consensus and find middle ground are
becoming more difficult.
Legal. Here in the West, it is common to rant and rave a little (or
a lot) about our freedoms and the unfettered lives our pioneer
ancestors enjoyed, free from government regulations and
restraints. While that makes for interesting conversation, the fact
is that very restrictive land use ordinances have been upheld
around the country. In the French Quarter of New Orleans, LA,
or historic Charleston, SC, for example, you are told precisely
what color you may paint your house. These regulations have
been upheld under the same Constitution that we all assume
protects our freedoms in Utah, and it is not usually very helpful
or constructive to thrash about claiming that harsh regulations
are unconstitutional. Since the U.S. Supreme Court decision in
Village of Euclid v. Ambler Realty Co.,3 where local zoning ordi-
nances were upheld in 1926, any efforts to invite the courts to
strike down local land use ordinances on a philosophical basis
have met defeat. It is worth noting that this landmark court case
was authored by the only Utahn to ever sit on the high court, Jus-

16



17

tice George Sutherland of Provo. The Utah Supreme Court held,
in a 2003 case, that battles over land use decisions are “run-of-
the-mill zoning disputes” and that issues raised when a proper-
ty owner claims that his or her application for a permit was
delayed, handled unfairly, or wrongfully denied do not “sound
constitutional alarm bells.”4 Zoning and other land use controls
have repeatedly been upheld by the courts and are difficult to
challenge. You can spend a lot of energy fighting the system. It
exists because most people like it the way it is, including those
people who sit as judges down at the courthouse.
Important. Not least, but last, is this bottom line aspect of land
use regulation: planning and zoning matters. If you care about
the property you own and what use you can make of it, if you are
engaged in attempting to preserve or improve your neighbor-
hood, or if you aspire to local leadership, land use planning and
control must be important to you. Three recent trends in Utah—
exponential population growth, increasing property values, and
a growing concern for our quality of life—have been prime fac-
tors in the geometric acceleration of local land use regulation. 
If we care about what the world looks like around us or what
freedoms we enjoy in using our homes and property, we cannot
avoid being engaged in the land use arena. This guidebook is
meant to provide a convenient, user-friendly orientation to the
rules, the processes, and the players that you will encounter as
you become engaged in this very public and spirited effort to
plan for Utah’s future. Your efforts will not only affect the phys-
ical landscape but also the political landscape. The way citizens
interact with each other in the public setting and the way local
government relates to the people it was created to serve are, to a
great extent, defined by how communities plan for land use. 

What is Land Use Planning?



1For simplicity, I use the term “council or county commission” to include all varieties of local leg-
islative bodies, including town boards and county councils.
2Utah League of Cities and Towns, 2003 Local Government Officials Directory, 17 (2003).
3272 U.S. 365 (1926); the Utah Supreme Court also upheld zoning ordinances in Smith v. Barrett,
20 P. 2d 864 (Utah 1933).
4Patterson v. American Fork City, 2003 UT 7, 67 P.3d 466 (Utah 2003).
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Before we discuss how planning issues are reviewed and
resolved, it may be helpful to understand who the players are.
Basically, there are usually four types of people who show up for
the meetings and engage in the conversation that results in a
land use decision:
• Citizen Planners
• Professional Planners
• Applicants/Property Owners
• Neighbors/Third Parties

We will discuss each participant in turn.
Citizen Planners. These individuals are appointed to the plan-
ning commission, board of adjustment, or other land use body
by the local mayor and/or the municipality’s legislative body, or
they are members of the local council or county commission who
are elected directly by those residents who vote. These are every-
day people who are usually not compensated for their time in
reviewing land use questions. 
Their goals. Citizen planners are supposed to take the broader,
long-range view and consider land use issues in light of the com-
munity as a whole. They put in a lot of time, however. They
would not invest so much if they did not feel that they are
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The Players: Who Cares
and Who Controls
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Professional Planners
(Zoning Administrator, Staff Planner, Consultant,

Director of Community Development)
Coach

Facilitate
Explain Rules
Initiate Process

Neighbors/
Third Parties

(Neighbors, Citizen Activists, 
Environmental Groups)
Offer Contrasting Opinion

Provide Community Perspective
Demand Answers

Organize Opposition

Applicants/
Property Owners

(Homeowners, Developers, 
Business Owners)
Make Application
Invest in Project

Pay Fees, Install Utilities
Choose to Proceed or Not

Citizen Planners
(Council Member, Planning Commissioner or

Member of Board of Adjustment)
Write Rules
Set Agenda

Conduct Discussion
Make Decision

Control Development
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accomplishing something that justifies the effort and hassle.)
They are usually permanent residents who own their homes.
They are rarely renters. By and large, they are middle-class, mid-
dle-aged, and middle-of-the-road philosophically. If they did not
like local planning as a concept, they would not be on the board
or commission. Sometimes they are individuals who are well
thought of in the community, but were not involved in planning
before their appointment. Sometimes they are appointed or elect-
ed because they have been vocal advocates for a planning phi-
losophy that the legislative body or mayor wants to advance. 
Citizen planners are usually comfortable with the use of regula-
tory power. They spend a lot of time together and like consensus
decisions better than repeatedly disagreeing among themselves.
Some are more independent than others. Some are comfortable
expressing their opinions in public but others will rarely say a
word. As would be expected, some members of a board or coun-
cil may exercise informal leadership that influences how the
decisions are made. Some are thorough and do a lot of home-
work on issues and others are more passive and remain to be
convinced. They are subject to biases and problems with percep-
tion. 
Their role. Since they represent the government, citizen planners
control the process and the agenda. They set the meeting times
and the rules for the discussion. Most land use decisions are
made by a board or commission composed of citizen planners.
The world turns on the opinions and conclusions of a simple
majority—four of seven or three of five. The essential goal of
someone who wishes to influence policy is to get the support of
a majority of the board or commission empowered to make the
decision.
Professional Planners. The local government entity may or
may not have a professional planner on staff. Some large cities



have dozens. The professional does all the administrative work
needed for a land use system to function if there is enough fund-
ing and business to justify hiring staff. Sometimes smaller
municipalities may hire a consultant to handle specific applica-
tions or to help design a general plan or revisions to the zoning
ordinance. If there is no staff planner, local governments usually
attempt to minimize the cost of consultants and thus limit the
role of those who charge an hourly fee. The citizen planners or
the town clerk try to manage land use regulations as a sideline.
If a professional is involved, the process is likely to be more effi-
cient, understandable, and deliberate. There is a smaller chance
of delay from confusion and mistakes in applications, but the
process can still be slower than applicants wish. Citizen planners
will often just look for the desired result and attempt to get there
without a lot of complication, but that approach can be fatal if
they use a faulty process that is later attacked. Professional plan-
ners, if allowed to function properly by the citizen planners who
hire them, will help keep the process organized, legal, and defen-
sible.
Their goals. Professional planners typically have the long-term
view. Citizen planners also may look long-term, but they are
often serving a four-year term and have a lot more going on in
their lives besides planning. Professionals usually choose this
career because they want to see long-range improvement of the
community. They are concerned about how their work will be
viewed by the citizenry and by others in their profession. They
usually hope to keep their jobs, however, and many express frus-
tration that compromise is too common and the vision of the
general plan is not implemented consistently. Professionals want
to get home at night and do not enjoy late night meetings any
more than anyone else does—perhaps less. 
Their role. Professional planners can be very helpful to others in
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the process by acting as referees and coaches. While the land use
gauntlet can be very complicated, the planners understand bet-
ter than anyone—even the lawyers—exactly what the local ordi-
nances and standards say. They should be willing to fully inform
all those involved in the process about what the issues are and
how decisions are made. They should meet with applicants prior
to public hearings to maximize the chances that an application
will be complete and ready for hearing when it appears on an
agenda. They should be equally willing to visit with neighbors
and other concerned citizens and provide all the public informa-
tion available about an issue so the public debate can proceed
fairly.
On occasion, staff planners will attempt to act as informal gate-
keepers on the planning process and totally control access to cit-
izen planners. Applicants may be told that their requests will not
be placed on an agenda or that applications will not be accepted
because they are certain to be denied. This type of activity by
staff is usually inappropriate and perhaps illegal unless specific
responsibility to control the agendas of citizen planners is
defined in the relevant ordinance. It is a fundamental tenet in a
democracy that individual citizens and property owners are enti-
tled to due process when significant aspects of citizenship are
subject to regulation. The decision by one staff person to deny an
applicant a hearing on his or her application is not due process.
Applicants/Property Owners. The applicant for land use
approval is usually a property owner or someone who has an
option to purchase property. An applicant may be a homeowner
who wants to build a carport or an international conglomerate
that desires to develop a big box retail store. They may be in the
business of development and therefore appear before the com-
munity decision makers repeatedly. Applicants all tend to have
some things in common, however. Their interests can be narrow-
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er and short-term. Applicants are commonly interested in less
regulation, not more, and they invariably have concerns about
cost and delay. 
Their goals. Applicants want a positive answer with minimal
hassle, and they want it soon. They can be sophisticated or naîve,
depending on how close they have been to the process, but they
do not often see their particular proposal as representing a great
threat to the health, safety, and welfare of the community. Unless
they are appearing as a homeowner, they usually have a stake in
the outcome that is related to their employment and how they
make their living.
Their role. The job of the applicant is to present a complete pro-
posal and explain and promote it to those who will decide
whether or not it will be approved. They do not always do a very
good job of that, of course, although sometimes they can work
out a consensus and get approval without major aggravation.
Most applications are not controversial, of course, and hundreds
of small-time, routine approvals will be granted between the real
block-buster fights that we read about in the newspapers. The
most successful applicants start early to understand the local
regulations, introduce themselves to the staff and neighbors, and
embrace creative suggestions to forge “win-win” results. 
There is a growing number of professionals, including planners,
who make a living representing applicants in land use matters.
Since the courts have proven to be incapable of resolving dis-
putes quickly and economically, more and more lawyers have
caught on to the importance of doing the legal work early. They
appear before local decision-makers on behalf of property own-
ers and applicants on a regular basis. This can be a positive thing,
depending mainly on the nature of the application and the
approach taken by the lawyer and their clients. In the best of
worlds, an applicants’ attorneys can work with neighbors and
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citizen planners to reach middle ground and make sure that a
consensus is delivered with the final project. If attorneys are
involved, the final result of the process is more likely to survive
a challenge and less likely to contain hidden defects that cause
problems later.
Neighbors/Third Parties. I use the term “third parties” to rep-
resent all the third-party participants in the land use arena. They
include the residents and business operators located near land
that may be the subject of a proposal. They also could include
organized groups who have a more general agenda such as lim-
iting growth, preserving open space, implementing trail net-
works, and calming traffic. Sometimes local school officials and
law enforcement will comment on proposals and voice support
or opposition. One of the more creative aspects of the land use
community is to make up acronyms for third-party participants
who oppose development, including NIMBYs (Not In My Back
Yard), BANANAs (Build Absolutely Nothing At All Near Any-
body), CAVEs (Citizens Against Virtually Everything) and, for
citizen planners, NIMTOs (Not In My Term Of Office.) Not every
opponent is unreasonable, of course. Most are concerned about
very real, significant issues in local land use.
The roles can be fluid. Today’s applicant will be tomorrow’s
neighbor to another applicant, and by the next election, may be
a citizen planner.
Their goals. The goals of third parties can be all over the land-
scape. They could be competitors of a proposed business with a
financial stake just as significant and influential as the appli-
cants’. They may be the proverbial “little old ladies in tennis
shoes” that have only a community goal in mind, such as to pre-
serve the old schoolhouse or to save the hillsides. They are usu-
ally just neighbors. They perhaps purchased their home or farm
with the idea that the area seemed attractive as it was then and
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do not wish to see it change now. Sometimes they want to influ-
ence change, but often they just want to stop it. 
Their role. Third parties have the right to be heard (at the appro-
priate time, of course). They are guaranteed rights of free speech,
access to public records and meetings, and, as provided in local
ordinance, official notice of hearings and proposals. They are
sometimes marshaled by applicants to support an application
and sometimes whipped into opposition by vocal community
leaders. They have a duty to be courteous and honest, and to
respect the time and investment of others, but they are often the
least sophisticated and most frustrated participants in the
process. Their involvement is usually transactional, which is to
say based on a specific proposal, and not generally extended
over a series of decisions and conversations. Sometimes citizen
planners are exasperated—after working to get community
input on a long-term vision—to find their work criticized by
those who just don’t get the big picture or have any idea how
much work went into forging the right balance. Third parties
should realize that their most productive involvement is early,
not late, in the process of land use management.
All in all, while the stage generally is set for a free-for-all, some-
how the system works pretty well. The more the public, the
media, and community leaders interact on a specific proposal,
the more likely the result will be in line with current community
values and goals. That is not to say that it will always be good
public policy in the long run, but this is not an exact science.
Sometimes part of the good accomplished is to involve citizens
in the conversation, no matter what the result is. The key is for
those involved in a controversy is to respect each other enough
and understand the ground rules sufficiently that no more dam-
age is done than necessary to the long-term relationships that
make a community successful.
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Who’s in charge?

Before discussing the process, it may be helpful to note the
forums in which the process occurs. In larger cities and counties,
the citizen planners may have legislatively delegated to some
staffers the ability to make routine decisions such as issuing
building permits, reviewing project designs, and monitoring
conditional uses. Under the state enabling statutes, however,
there are some citizen planner functions that cannot be delegat-
ed and some decision-making bodies that must play specific
roles in the process.
The city council or county commission plays a pivotal role. They
and they alone can adopt local plans and ordinances. This is a
legislative function and cannot be delegated to anyone else.1
The mayor, city administrator, or county commissioners must act
to administer the ordinances and create a process for receiving
applications, creating agenda, issuing permits, and monitoring
land use compliance. This is an executive function and normally
is not performed by council members except in small municipal-
ities.
There must be a planning commission and it must have the first
opportunity to review and make recommendations on the gen-
eral plan, the zoning ordinances, and other legislative and
administrative matters. If there is not a planning commission,
there cannot be any land use management.2
Another mandatory body or function is an appeals authority. In
the past, this role was usually performed by the board of adjust-
ment.  Some cities and counties may still have a board of adjust-
ment after the revisions made to the Land Use Development and
Management Act by the 2005 Utah Legislature are put into effect,
but others may have assigned or may in the future assign the
variance and appeals processes to a hearing officer, planning



commission, city or county council or commission, board of
appeals, or some combination of these.  Although each commu-
nity now decides how appeals will be heard, some appeal oppor-
tunity must be provided.   I predict that in most situations, the
appeals process will usually remain the province of citizen plan-
ners.  The local ordinance now must explain how the legislative
body has decided to handle appeals and variances.3
These boards and commissions are comprised of citizen plan-
ners, and their decisions are the basic components of land use
controls. They set the agenda, conduct the meetings and discus-
sions, and adopt the rules for the process of planning and zon-
ing. They get the final say in adopting a system of land use man-
agement, and it is only through the ballot box or in court that the
voters of the community can challenge or change their decisions.
They are “in charge.”

1Bradley v. Payson City Corp., 2003 UT 16; 70 P. 3d 47 (Utah 2003).
2The existence of the commission is mandated by language expressly stating the general plan
shall make and recommend a general plan and shall prepare and recommend land use ordi-
nances. See Utah Code Ann. §10-9a-302 and §10-9-402 (§17-27a-302 and §17-27-402 for counties).
The mandatory nature of the planning commission’s role was an essential part of the holding by
the Utah Supreme Court in the recent case of Toone v. Weber County, 2002 UT 103, 57 P. 3d 1079
(Utah 2002).
3Utah Code Ann. §10-9a-701 (municipalities); §17-27a-701 (counties).
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How Projects are Reviewed
and Decisions are Made
Before understanding the process of approval, one must grasp
the difference between local legislative decisions and local admin-
istrative or quasi-judicial decisions. The Utah courts have pound-
ed on this issue in a handful of cases over the past few years in a
whole-hearted effort to help all those in the land use arena
understand it.1
Basically, the concept can be stated simply.
Legislative Actions: A legislative act is a decision made by a
public vote of the city council or county commission that results
in an ordinance, amendment to an ordinance, adoption of the
general plan, amendment to the plan, or creation of an official
policy, rule or code of general community-wide application.
Only a body of elected council members or county commission-
ers can make legislative decisions.  These actions by local legis-
lators are afforded great deference by the courts. The local city
council or county commission has the discretion of adopting any
plan, ordinance, rule, or standard as a legislative act unless it can
be proven that their decision does not advance the general wel-
fare of the community. As long as it is “reasonably debatable”
that the local decision advances the general welfare, and does
not violate state or federal statutes and constitutions, it will be
upheld.2

3
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Case Law — Harmon’s v. Draper

In a recent case involving a local legislative decision, the company

that owns Harmon’s grocery stores made application to the City of

Draper for permission to build one of their prototype stores at 11400

South and 700 East. The area was shown on the general plan as

commercial but had been assigned a residential zone on an interim

basis, an assignment which would not allow the intensive use Har-

mon’s proposed. Although the planning staff recommended approval

and the planning commission also jumped on the bandwagon, the

application hit the skids before the city council. 

A group of vocal neighbors, predictably concerned about the impact

of a 24-hour grocery store on their rear property lines, appeared

How is a Legislative Decision Challenged?

Administrative Actions: When the council, commission, plan-
ning commission, board of adjustment, appeals authority, or
their staff administers  and enforces a legislatively adopted plan,
ordinance, rule, or standard, however, their decisions are not leg-
islative acts. They are administrative or quasi-judicial acts and
they are not entitled to the same deference as legislative acts.
These non-legislative decisions must be supported by substantial
and factual evidence that must be included in a formal record of
the decisions.3 All actions and decisions made by staff, execu-
tives, boards of adjustment, appeals boards, and hearing officers
are administrative or quasi-judicial acts. Many decisions by leg-
islative bodies are not legislative at all, since they do not result in
an ordinance, general plan, code, rule or policy. Decisions involv-
ing individual subdivision approvals, variances, conditional use
permits, and site plans are never legislative. They are adminis-
trative and must all be supported by substantial evidence in the
record if they are to be legal and enforceable.



before the city council and argued against approval. In this case, the

developer had done extensive studies and had its administrative

“ducks in a row.” The application included traffic studies, storm water

management plans, landscaping schemes, and parking design. The

architecture of the building was shown in detail and financial analy-

sis was done to show what a sales tax machine the proposed busi-

nesses would be for the City of Draper.

All this was inadequate in meeting the concerns of the neighbors,

however, and the city council agreed with them that the proposed

use was not compatible with nearby neighborhoods. The project was

denied, although there was clearly plenty of evidence offered upon

which the council could have based an approval.

Harmon’s took the matter to district court, claiming that the city

council had abused its discretion and that there were insufficient rea-

sons to support a denial. After losing in the trial court, Harmon’s

appealed to the Utah Court of Appeals.
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A zoning request to allow this Harmon’s grocery store was first denied, then

approved, by the Draper city council. It was within the discretion of the coun-

cil to agree to change the zoning or not. The area zoning map and an aer-

ial photograph of the site are found on page 53.
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In a decision published in 2000, the court upheld the city’s action.4

Speaking unequivocally so as to not be misunderstood, the court

said:

Harmon’s presented ample information to the city council that

would have justified Harmon’s requested change in zoning

classification. However, in attacking the city’s action, Harmon’s

burden was not to show that the city council had no reason to

deny Harmon’s application . . . Rather the burden was on Harmon’s

to show that the city’s decision to preserve the status quo . . . could

not promote the general welfare.

Above are some of the attractive homes that are near the new Harmon’s store.

The Draper city council had to grapple with the decision of what kind of com-

mercial use is compatible with Draper residents and how adjoining uses can

be buffered.



Although Harmon’s presented evidence to support the position 

that the proposed zone was reasonable, the city council, upon the

record before it, could have reasonably concluded that the use of

the property for residential purposes consistent with the current

zoning status was entirely appropriate.5

The court also held that the public clamor that occurred at the hear-

ing could be appropriately cited as a factor in the council’s decision.

Although the comments by neighbors were not based on specific

facts or substantial evidence, legislative decisions need not be based

on that kind of analysis. The court stated: 

“It is a legislative body’s prerogative to determine public policy, a

judicial body’s job to interpret the policy, and an administrative

body’s job to enforce the policy. Establishing zoning classifica-

tions reflects a legislative policy decision with which courts will

not interfere except in the most extreme cases. Indeed, we have

found no Utah case, nor a case from any other jurisdiction, in

which a zoning classification was reversed on grounds that it was

arbitrary and capricious.”6

Validating the council’s reliance on the concerns of neighbors, the

court said, “In performing their duty it is both their privilege and obli-

gation to take into consideration their own knowledge of such mat-

ters and also to gather available pertinent information from all possi-

ble sources and give consideration to it in making their determina-

tion.”7

The bottom line with legislative decisions is that, as the court stated,

it is nearly impossible to challenge them. Absent racial prejudice or

some other poisonous motive, legislative decisions are upheld by the

courts. 

It is noteworthy that, despite its failure in the courts, Harmon’s did

build the store it originally proposed and it is in operation today at

11400 South and 700 East in Draper. How could this be after the

neighbors and the city prevailed at the Court of Appeals?
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Remember the standard—the principle is neither that developers

always lose nor neighbors always win. The standard is that the leg-

islative body virtually always wins on legislative questions. In a later

city council vote (after an intervening election where new council

members were elected and before a council composed of some new

faces), Harmon’s won the zoning battle and received permission to

build. Had the neighbors challenged that second decision, they

would have faced the same problem Harmon’s faced originally—it is

almost impossible to fight a local legislative decision. Just as Har-

mon’s lost in its attempt to fight city hall, the neighbors also would

have lost if they had challenged the council. Local legislative land use

decisions can rarely be challenged legally.

This standard is not unique to Utah. Indeed, Justice Sutherland laid
down the language in that 1926 zoning case before the U.S. Supreme
Court, stating that local zoning decisions need only be “fairly debat-
able” in order to be upheld.8
Legislative decisions include the following:

aAdopting the general plan.
aAdopting or amending the zoning ordinance.
aRezoning property to a new classification.
aAdopting a subdivision ordinance or any other local law that will

be placed in the ordinance book.
aSetting uniform, printed development standards, codes, and regu-

lations that are applicable generally to land use within the city, as
opposed to a specific development approval for a specific, isolated
application.



Case Law — Wadsworth v. West Jordan

As a contrast to the way legislative decisions are reviewed by the

courts, consider the recent matter of Ralph L. Wadsworth Construc-

tion, Inc. versus West Jordan City.9 Wadsworth, as the property

owner, appeared before the West Jordan Planning Commission to ask

for a conditional use permit to allow outdoor storage at their pro-

posed construction yard and office in an industrial park. The land was

already zoned M-1, which permits light manufacturing and construc-

tion services. West Jordan zoning ordinances defined open storage as

a conditional use requiring approval by the West Jordan Planning Com-

mission.10
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The construction yard behind this building was the focus of a battle over con-

ditional uses in West Jordan.



When a land use board or commission reviews a conditional use per-

mit application it is involved in an administrative act.  In this case,

since the land was already zoned for outdoor storage, the issue

involved limited discretion.  The planning commission was only

empowered to impose reasonable conditions governing the manner

in which materials are to be stored outdoors.  The previous legislative

decision to designate outdoor storage as a conditional use allowed in

the zone already settled the issue of whether or not outdoor storage

was appropriate and acceptable in the zone.  The commission could

only prohibit outdoor storage outright in this administrative context if

it could show by substantial evidence on the record, as considered

under the standards set forth in the zoning ordinance, that the nega-

tive aspects of outdoor storage on the particular parcel involved could

not be mitigated because of special characteristics of this parcel. 

When the planning commission met to consider Wadsworth’s

request, representatives of neighboring property owners, including

representatives of Dannon Yogurt, appeared before it and expressed

concern that open storage would “induce rodent traffic” and create

dust problems.11 After delaying a  decision for a few weeks so the

staff could review the matter, the commission denied the application.

Wadsworth appealed to the city council, which met on the matter a

few months later. Again, the neighbors appeared and protested.

Again, the conditional use permit application was denied. 

As the basis for the denial, the council adopted these findings:

(1) The city has made a significant investment in bringing Dan-

non to the area and the attributes which attracted Dannon to

the area need to be maintained. Outdoor storage is detrimen-

tal to the area, making the area less attractive and injurious to

the goals of the city.

(2) Outdoor storage may be considered to be a nuisance to

neighboring property owners.

(3) Outdoor storage would encompass the majority of the parcel.

The area and intensity of outdoor storage are much different

than that of neighboring property owners.
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(4) Outdoor storage is detrimental to the existing and future busi-

nesses in the area and is not harmonious with the goals of

the city.12

Most city officials reading these findings would probably consider

them typical of the type of conclusions commonly cited to support

local land use decisions. The trial court deemed them adequate, but

the Court of Appeals disagreed.

The standard for reviewing administrative decisions in Utah is that

they will only be upheld if they are supported by “substantial evi-

dence in the record.” This does not mean that all the evidence pre-

sented to the decision-makers must support the decision or even a

preponderance of the evidence must be found in favor. All that is

required is that the local decision-makers provide some credible, fac-

tual basis for their decisions and include it in the record of the pro-

ceedings. West Jordan did not do this in the Wadsworth matter.
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The attractive industrial “campus” of Dannon Yogurt is near the site of a battle

over outdoor storage. The more upscale industrial users in the area fought a con-

struction company’s request for less attractive uses in the industrial zone.



The city had argued that the findings listed above were adequate in

light of the “great deal of deference” owed to local decisions. The

court held, however, that “there is a significant distinction in the

degree of deference owed a municipality’s land use decision depend-

ing on whether it is made while the decision-making body is acting

in a legislative capacity or an administrative/adjudicative capacity.”13

The court used strong language in reminding local officials that they

must do more than just speculate on the impact of proposed land

uses: 

In denying [Wadsworth’s] application, the city council relied on its

finding that “[t]he city has made a significant investment in bring-

ing Dannon to the area and . . . [o]utdoor storage is detrimental

to the area . . . and injurious to the goals of the city.” However,

the only evidence in the record supporting this finding is the con-

cerns expressed by neighboring landowners.  The record does

not reveal whether the commission’s staff actually investigated

the concerns raised at the public hearing or why they concluded
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This is the Wadsworth construction yard. The Utah Court of Appeals held that,

absenting substantial evidence to the contrary, the West Jordan Zoning Ordi-

nance must be applied to allow outdoor storage in this industrial zone.



that outdoor storage on [Wadsworth’s] property—which is located

in an M-1 zone—would be adverse to the city’s goals.14

In other words, the city had already covered the issue of compatibility

when it provided by ordinance that outdoor storage could be allowed

as a conditional use in the zone. That legislative decision to define

appropriate uses in the zone would have been given great deference

if the neighbors had challenged the legislative act of allowing storage

use in the M-1 zone when the zoning ordinance was adopted or

amended. Having made that policy decision in legislative process,

however, the city could not ignore its own conclusions as expressed

in the ordinance. How could the city state in an ordinance that stor-

age is appropriate and desirable if properly conditioned but then deny

an application for storage with broad language saying that such uses

were incompatible? 

The city’s inconsistency was too obvious for the court’s taste and it

went on to add:

Similarly, the sole evidence supporting the city council’s determi-

nation that [Wadsworth’s] outdoor storage “may be considered a

nuisance” is the concern raised by neighboring property owners

regarding potential increases in “rodent traffic” and dust. Although

[the zoning ordinance] authorized the city council to deny

[Wadsworth’s] application if it was “deemed . . . a nuisance,” the

city council did not find that [Wadsworth’s] storage would actually

constitute a nuisance. Thus, this finding was also insufficient to

justify denial of [the] conditional use application.15

Noting that there are other landowners in the area with outdoor stor-

age, the court simply could not understand where the evidence exist-

ed that would show how outdoor storage on Wadsworth’s lot would

be detrimental to other landowners who also have outdoor storage on

their lots. In the context of administrative decisions, the lack of evi-

dence supporting a denial is fatal to the decision if appealed to court.
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Administrative decisions include the following:

aSubdivision approvals.
aApproval of variances.
aDecisions interpreting the meaning of the ordinances.
aAppeals from decisions of zoning officials.
aIssuing and enforcing building permits.
aZoning enforcement.
aRegulation of non-conforming (grandfathered) uses.
aAny other decision that is not made by the legislative body. 
aAny decision, even if made by the legislative body, that deci-

sion does not result in a change to the city limits, the zoning
map, the ordinances or the code books.

What is “Substantial Evidence”?

Substantial evidence is:  more than a mere “scintilla” of evidence
though something less than the weight of the evidence.16
Note that in the Wadsworth case, the administrative decision
maker was the city council. Just because the legislative body is
making the decision does not mean that the decision is legisla-
tive. Local boards, councils, and commissions often act in admin-
istrative capacities when they make land use decisions.
Of course, if the decision maker is not the council or county com-
mission, then the decision being made cannot be a legislative
decision. The judgment calls made by the board of adjustment,
zoning administrator, appeals authority, building inspector, and
staff are always administrative or quasi-judicial and must there-
fore always be supported by substantial evidence when chal-
lenged. 



Those who master this principle will have covered a lot of
ground in understanding local land use procedures. It may seem
somewhat clear, but remember that the trial court in the
Wadsworth case agreed with West Jordan, and it took the Court
of Appeals to clear up the confusion about what constitutes sub-
stantial evidence. Don’t be discouraged if a local decision seems
marginal and the appeal unpredictable. Even the judges don’t
agree on some cases, and there are few bright lines in this busi-
ness.

1Bradley v. Payson City Corp., 2001 UT App 9, 17 P.3d 1160 (Utah App 2001), vacated 2003 UT 16,
70 P.3d 47 (Utah 2003); Harmon City, Inc. v. Draper City, 2000 UT App 31, 997 P.2d 321 (Utah App
2000); Wadsworth Construction v. West Jordan, 2000 UT App 49, 999 P.2d 1240 (Utah App 2000).
2Bradley, supra, note 1; Utah Code Ann. §10-9a-801(3)(b) (municipalities); Utah Code Ann. §17-
27a-801(3)(b) (counties).
3Bradley, supra, note 1; Utah Code Ann. §10-9a-801(3)(c) (municipalities); Utah Code Ann. §17-27a-
801(3)(c) (counties).
4Harmon City., supra, note 1.
5Id. ¶ 28. (emphasis added).
6Id. ¶ 18.
7Id. ¶ 27, quoting Gayland v. Salt Lake County, 358 P.2d 633, 634 (1961). (emphasis in original).
8Village of Euclid v. Ambler Realty Co., 272 U.S. 365, 388–89 (1926).
92000 UT App 49, 999 P.2d 1240. (Utah App. 2000)
10Cited by the Court of Appeals as West Jordan, Utah, ordinance §10-9-102(f) (1991).
11Wadsworth, supra, note 1 ¶ 3.
12Wadsworth, supra, note 1 ¶ 15.
13Wadsworth, supra, note 1 ¶ 16, quoting Harmon City, Inc., supra, note 9, ¶ 8.
14Wadsworth, supra, note 1 ¶ 17.
15Wadsworth, supra, note 1 ¶ 18.
16Patterson v. Utah County Bd. of Adj. 893 P.2d 602 (Utah App. 1995).

A Utah Citizen’s Guide to Land Use Regulation42



CHAPTER

43

“In the Beginning”: 
Adopting the General Plan
and Land Use Ordinances
Step One: Adopting the General Plan

Once a community decides it wants land use planning, what do
those with a stake in the process do to start? In Utah, the first step
is to appoint a planning commission and proceed to adopt a gen-
eral plan. Every town, city, or county that has land use controls has
to have a general plan if it intends to control land uses.
The tendency when a specific issue looms importantly over the
municipal landscape, however, is for government officials and cit-
izens alike to skip the preliminaries  involved in understanding
the general plan and how the land use ordinance came to be. That
is short-sighted. The entire concept of local land use planning was
intended to move from the general to the specific and to make lot-
by-lot decisions in light of general community goals. Land use
decisions that avoid this context are more likely to fail if chal-
lenged and more likely to breed cynicism in those most affected.
An extended discussion of how to create a general plan is beyond
the scope of this discussion; my goal is to help you negotiate the
permitting process once the general plan is in place and the land
use ordinances adopted. But it is still worthwhile to pause at the
beginning and describe what a general plan is—and isn’t.

4
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It should be noted that since cities and counties in Utah are “crea-
tures of statute and limited in powers to those delegated by the
legislature,”1 they can only pass land use laws that are enabled
by state statute or “necessarily implied to carry out such respon-
sibilities.”2 Where the state laws are specific, the local govern-
ments have no discretion to go beyond them.
As stated above, the general plan is mandatory. As the statute
reads: 

In order to accomplish the purposes set forth in this chapter,
each municipality shall prepare and adopt a comprehensive,
long-range general plan for: (a) present and future needs of
the municipality; and (b) growth and development of the
land within the municipality or any part of the
municipality.3
According to code, the plan may provide for:

1. health, general welfare, safety, energy conservation,
transportation, prosperity, civic activities, aesthetics,
and recreational, educational, and cultural opportunities;

2. the reduction of the waste of physical, financial, or
human resources that result from either excessive
congestion or excessive scattering of population;

3. the efficient and economical use, conservation, and
production of the supply of: 

a. food and water; and
b. drainage, sanitary, and other facilities and

resources;
4. the use of energy conservation and solar and renew-

able energy resources;
5. the protection of urban development;
6. the protection and promotion of air quality; 



7. historic preservation; and
8. an official map . . . 4 [“official map” refers to a trans-

portion plan for future street and highway improve-
ments].

The statute concludes that the municipality may determine the
comprehensiveness, extent, and format of the general plan with-
in certain guidelines. Unless otherwise provided by local ordi-
nance, the general plan is advisory only so any decision related
to it would be almost impossible to challenge legally.  The adop-
tion of the plan is really a conversation about what direction the
community wants to go in its land use, traffic, housing, and other
goals. If there is no ordinance mandating that local land use deci-
sions be consistent with the general plan, there is usually no need
to worry about appealing a general plan decision.5
Counties must also adopt a general plan if they wish to engage
in land use planning; the wording of the statute is somewhat dif-
ferent, though generally similar.
There is a specific process that must be followed to adopt a gen-
eral plan, and it must involve the planning commission. As you
will learn in dealing in land use issues, the planning commis-
sion’s role cannot be ignored. Only the planning commission can
propose a general plan, and the city council or county commis-
sion cannot approve one without the recommendation of the
planning commission.6
If you are involved in advocating for one side or the other of a
controversial land use decision, take the time to review the gen-
eral plan and note the guidance it provides for your situation.
Using quotations from the municipality’s own general plan in
support or opposition of your arguments before a land use panel
can be persuasive and will be a significant part of the record of the
decision if it is appealed and reviewed in litigation or arbitration. 
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The general plan does not control with an iron hand the land use
decisions that a community makes, but also it is not mere win-
dow dressing. If the local decision-makers ignore a clear direc-
tive from the plan, their decisions may be more effectively chal-
lenged as arbitrary and capricious. Often the consideration of a
request for a change in the zoning for a particular property will
include an amendment to the general plan to be certain that there
is philosophical consistency between the plan and the re-zoning,
if granted.
Remember, every local government that wants to be in the busi-
ness of regulating land use must have a general plan. If the plan-
ning department or recorder is unable to provide one on request,
zoning decisions may be struck down as void and illegal. If the
local officials refuse to provide one, an interested citizen can
demand to review it under the Government Records Adminis-
tration and Management Act (GRAMA).7 For more information
about GRAMA, see Appendix A.
The general plan is adopted under specific procedures. There
must be at least one public hearing and open discussion to
enhance the chances that the legislative decision by the city
council or county commission to adopt the plan represents com-
munity consensus.8
Adoption of the general plan is a legislative decision, and the
judgments made by the citizen planners in adopting it are virtu-
ally unchallengeable if the relevant statutes are followed.
Step Two: The Land Use Ordinances

Ageneral plan alone cannot be used to enforce land use controls.
The “teeth” behind the general plan are the land use ordinances.
Every community which desires to control land use also must
have a land use ordinance.9 As you would expect,  land use ordi-
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nances come in all shapes and sizes, running from a few pages
that regulate uses that have the most negative impact on a neigh-
borhood to those with complicated overlay zones that comprise
more than half the local code book.
Land use ordinances can be adopted on a temporary basis if
property in the community is unregulated and the legislative
body decides that there is a compelling public interest in doing
so. A temporary land use ordinance (a “TO”) cannot be effective
for more than six months, but the state statutes anticipate that
the need for a quick “time-out” is sometimes important. A “TO”
must be adopted by the council or commission in a public meet-
ing but may be adopted without holding a public hearing and
without the input of the planning commission.10
Permanent land use ordinances, on the other hand, can only be
imposed after review by the planning commission and hearings
held before the city council or county commission. Specific times
and notice periods are set out in statute.11
The land use ordinance and land use decisions made in enforc-
ing it must conform with the state statute that allows local gov-
ernment to regulate land use. The statutes require that each com-
munity have a zoning map, for example. If that and similar spe-
cific requirements are not met, the land use ordinance may be
declared null and void.12 For example, Weber County’s decision
to sell property without a review by the planning commission, as
required by an obscure sentence in the former state land use
statute, was declared void by the Utah Supreme Court in 2002.13
There are some essential attributes of any land use ordinance. A
valid ordinance must regulate land use and development.14 It
must provide enough information that someone reviewing the
ordinance can determine how a given parcel of property is zoned
and how it may be used.15  The use of properties within a zoning
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district is to be regulated in a uniform manner.16
Land use ordinances are adopted by legislative action, so they
are entitled to significant deference by the courts, as was dis-
cussed in Chapter 3. It is very difficult to challenge the substance
of the ordinance. Efforts to invalidate ordinances only succeed
when the local action is extraordinarily harsh or clearly prompt-
ed by some motivation that the courts have condemned such as
racial discrimination or interference with free speech. 

1State v. Hutchinson, 624 P.2d 1116 (Utah 1981). Ritholz v. City of Salt Lake; 283 P.2d 702, 703 (Utah
1955).
2Dairy Product Services v. Wellsville, 2000 UT 81, 13 P.3d 581 (Utah 2000).
3Utah Code Ann. §10-9a-401(1). 
4Utah Code Ann. §10-9a-401(2) (municipalities); Utah Code Ann. §17-27a-401(2) (counties).
5Utah Code Ann. §10-9a-401(3) (municipalities); Utah Code Ann. §17-27a-401(5) (counties).
6Utah Code Ann. §10-9a-302(1) and 403(1)(a) (municipalities); Utah Code Ann. §17-27a-302(1)(a)
and 403(1)(a) (counties).
7Utah Code Ann. §63-2-101, et seq.
8Utah Code Ann. §10-9a-404 (municipalities); Utah Code Ann. §17-27a-404 (counties).
9Utah Code Ann. §10-9a-501 (municipalities); Utah Code Ann. §17-27a-501 (counties).
10Utah Code Ann. §10-9a-504 (municipalities); Utah Code Ann. §17-27a-504 (counties).
11Utah Code Ann. §10-9a-205(1)(a), 502, 503 (municipalities); Utah Code Ann. §17-27a-205(1)(a),
502, 503 (counties).
12See, for example, Hatch v. Boulder Town, 2001 UT App 55, 21 P. 3d 245 (Utah App. 2001).
13Toone v. Weber County, 2002 UT 103, 57 P.3d 1079 (Utah App. 2002).
14Utah Code Ann. §10-9a-501 to 519 (municipalities); Utah Code Ann. §17-27a-501 to 519 (coun-
ties).
15 Hatch, supra, note 12.
16Utah Code Ann. §10-9a-505(2) (municipalities); Utah Code Ann. §17-27a-505(2) (counties).
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The essential thing to know about land use ordinances is that you
must read the ordinance that applies to the issue about which you
care. Since each community has its own, there is no way of knowing
how to approach a land use issue without a copy of the local ordi-
nance to review. 
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The first actions taken in land use regulation are legislative.
Before the specific provisions of rule and ordinance are adopted,
a community must first think “big picture” and set some overall
goals and objectives.
As time goes by, there will be a repeated need to fine tune the
plan, adjust and supplement the ordinances, and consider other
legislation.
1. Adopting or Amending the General Plan 

Nature of the decision

Broad policy-making function, where local officials set the
vision of what they hope the community will become. 
Who makes the decision?

These are legislative matters, so the final decision is always made
by the legislative body—the city council or county commission.
The planning commission must propose the original plan and
hear any proposed amendments to the plan and make a recom-
mendation before the legislative body can enact the plan or an
amendment.1

5
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Specific Legislative Issues
and How They are Resolved
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What notice is required?

There is no duty to provide each property owner with individual
notice of city-wide general plan changes and amendments
because to do so would be very cumbersome. General public
notice has to be given of hearings and meetings to consider the
general plan or amendments to the general plan. There is a dif-
ference between them, however.  A meeting is any gathering of
the board or commission.  A hearing involves a chance for the
public to comment on an issue.  The public does not always have
the right to comment at every meeting, so every meeting is not a
hearing.
The local government entity must, ten calendar days before the
hearing to be held by the planning commission:
1. give specific notice to affected governmental entities and

utilities as defined in statute;2 and
2. provide public notice by publication in a newspaper of

general circulation; and
3. post a notice either

a.  in three locations in the community or 
b.  on the local government’s official Web site.3

Notice before a meeting (meetings are not necessarily hearings) to
consider the general plan or amendments to the plan need only
be given by: 
1. submitting notice to a newspaper and 
2. posting the notice either 

a.  in three locations in the community or 
b.  on the local government’s official website.4

Each body typically meets the notice requirements for meetings
when it posts an agenda as required by the Open and Public
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Meetings Act.5 When the planning commission or legislative
body discusses these issues, the required notice will allow some-
one who checks the local agenda on a regular basis to be aware of
proposed changes (if the agenda is specific enough to describe
what the amendments are). Otherwise, there is no effective way
for property owners and citizens to know what changes are pro-
posed and adopted, except perhaps through the local media if
the issues are significant enough to warrant news coverage.
What public input is required?

At least one public hearing must be held—by the planning com-
mission—before a change in the general plan is adopted.6Note
that there is no duty for a legislative body to conduct a hearing
on the general plan or an amendment to the plan.7 It need only
consider the advice of the planning commission and make its
decision in a public meeting.  Check local ordinances to deter-
mine if any hearing is required before the legislative body.
What are the issues?

Those making the decision must decide if the proposed plan or
change to the plan promotes the general welfare of the commu-
nity.
Public clamor is acceptable as a factor in local legislative land use
decisions. Opposition by citizens may be noted by the council
members or commissioners, and they may base their decision on
public support and comment.8
How is the decision appealed?

Unless otherwise provided by local ordinance, the general plan
is advisory only so any decision related to it would be almost
impossible to challenge legally.  The adoption of the plan is real-
ly a conversation about what direction the community wants to
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The zoning map (above) and an aerial photograph of the existing land uses compare
the anticipated uses in the general plan for Draper, Utah. This area is the location of
the new Harmon’s grocery store discussed in Chapter 3.



go in its land use, traffic, housing, and other goals.  If there is no
ordinance mandating that local land use decisions be consistent
with the general plan, there is usually no need to worry about
appealing a general plan decision because it has no ultimate
legal effect until some other decision is made to carry out the
general plan in an ordinance.  
Tip for participants

Make arguments related to the public good, build political coali-
tions to influence elected officials, feel free to involve the media
if appropriate and generally comment on all the noble-sounding
community values that support your side of the argument. It’s
all relevant in this context. Remember that the real issue is
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Whether the city is small or large, the same land
use formalities and rules are required. Both the
hamlet and the metropolis must justify its deci-
sions with the same level of formality.



whether or not the proposed plan is desirable. The decision is
typically one of preference and there is no legally “right” or
“wrong” answer. 

2. Adopting or Amending Local Land Use Ordinances,
Rules and Codes

Nature of the decision

Policy-driven legislative decisions set the legal framework to
promote the general welfare of the community. The result
includes comprehensive building, fire and health codes, land-
mark controls, standards for streets and traffic controls, subdivi-
sion ordinances, and a host of others.  
Decisions involving a land use ordinance trigger special proce-
dures mandated by state statute. Not every ordinance affecting
land is a land use ordinance, which is defined in statute as
including planning, zoning, development, or subdivision ordi-
nances.  The term does not include the general plan.9 Building,
fire, and health codes also are not land use ordinances.

Who makes the decision?

Any change to an ordinance, code, or rule is a legislative deci-
sion, so it is always made by the legislative body – the city coun-
cil or county commission.  The planning commission must hear
any proposed land use ordinance or amendments to land use
ordinances and make a recommendation before the legislative
body can enact such an ordinance or amend it.10

What notice is required?

Both the planning commission and city council or county com-
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mission must be involved in adopting or amending a land use
ordinance.  
Notice has to be given of both hearings and meetings.  The local
government entity must, 10 calendar days before the hearing to
be held by the planning commission: 
1. give specific notice to affected governmental entities and

utilities as defined in statute;11 and
2. post a notice in three locations in the community or on the

local government’s official Web site;12 and
3. provide additional public notice by: 

a. publication in a newspaper of general circulation; or
b. by mail three calendar days in advance to:

• each property owner whose land is directly affect-
ed by the proposed change; and

• each property owner within the parameters speci-
fied in the local ordinance, if there is such a
requirement.13

Be sure to note the use of the terms and and or in the above list of
required notices.  These rules were effective in 2005.
Note there is no requirement in state statute that any landown-
ers be notified of changes in ordinances if a publication is made
in the local newspaper. The only notice required by state law
related to land use ordinances is the newspaper notice.  
Notice before meetings (which as described in this section, are not
necessarily hearings) held by the planning commission or the city
council or county commission to consider an ordinance or
change to an ordinance need only be given by: 

1. submitting notice to a newspaper; and 



2. posting the notice:
a. in three locations in the community; or
b. on the local government’s official Web site.14

It is common for a community to consider broad rezoning deci-
sions and dramatic changes to the zoning ordinances, such as the
imposing of overlay zones, changes in densities, adjustment of
minimum lot sizes, elimination of agricultural and commercial
uses, and other such significant amendments to plans, ordi-
nances, and maps without any mailed notice to anyone.  This is
not illegal.  Absentee landowners and concerned citizens must
maintain “eternal vigilance” to insure that these kinds of changes
do not go unnoticed by the majority of affected property owners.
There is nothing unusual about this – citizen planners could
hardly notify everyone who might be concerned about a change,
and we as citizens need to be constantly involved in community
decisions if we expect to have our influence felt.   

What public input is required?

At least one public hearing must be held by the planning com-
mission before a change is made to a land use ordinance.  The
city council or county commission can then take action without
a public hearing but they do need to do so in a public meeting.15

What are the issues? 

Local government entities have broad discretion to adopt and
amend land use ordinances.  The issues involved are simple: is
there a legitimate government interest in advancing the goal that
prompts consideration of the ordinance?  It is reasonably debat-
able that the ordinance advances the general welfare?  The deci-
sion will be completely legal and enforceable if it meets these

A Utah Citizen’s Guide to Land Use Regulation58



Specific Legislative Issues and How They are Resolved 59

tests, unless it violates a state or federal statute.  
There are constitutional issues involved in local land use deci-
sions, but they are relatively rare.  
This means that these decisions are more political than legal, and
the preferences and opinions of local leaders will be given broad
deference by the courts. It is usually a waste of time to argue the
law or claim a violation of fundamental rights unless there are
significant issues of free speech (as with sign ordinances or sex-
ually-oriented businesses), unless the proposal clearly has no
public benefit at all, or unless the purpose of the decision is an
illegal one.
Public clamor can be considered in decisions adopting and
amending the ordinances. The background knowledge of deci-
sion makers and their opinions as to what is appropriate and not,
what is compatible and not, and the general preferences of the
community can legitimately be the basis for legislative decisions.
How is the decision appealed?

The decision is not ripe for appeal until the council or county
commission has voted. At that time, the only appeal is to the dis-
trict court or, if an unconstitutional taking of private property has
occurred, to the Property Rights Ombudsman. Be wary of details
and deadlines as discussed in Chapter 13.

Tip for participants

Influencing legislative decisions such as the enactment of ordi-
nances can be as frustrating as any part of land use regulation.
Decision makers need not explain their votes, need not provide
any evidence to support their decisions and will be afforded
extraordinary deference by the courts.



Much of the time, applicants and concerned neighbors do a lot of
talking about rights and mandates when discussing amend-
ments to the law, but this is really not very helpful legally.  While
those on the council or commission are likely to be sympathetic
to the discussion of burdens and rights, they are not forced into
making legislative decisions based on objective evidence and
law.  These are subjective judgment calls.
The message to be understood here is that it is better to attempt
to work out compromises, seek common ground and strike a
proper balance in these discussions.  No one attempting to influ-
ence legislative decisions is going to gain much ground by pre-
tending to be able to force local government officials to decide
one way or the other using potential lawsuits or constitutional
claims as a hammer. The better option is to appeal to the deci-
sion-makers’ sense of what is fair, what is reasonable, and what
is in the common interest.
An exception to this general advice would involve specific areas
of state and federal preemption as described in chapters 8 and 9
(billboards, religious uses, group homes, sexually oriented busi-
nesses, etc.) and constitutional issues (takings of private proper-
ty, equal protection and free speech) as outlined in Chapter 14.

3. Annexing Land into a Municipality

Nature of the decision

This is a legislative decision that is made in two phases:
First, a municipality that is willing to grow (some are not) must
adopt an annexation policy plan.16
Second, once the plan is adopted, individual annexation requests
can be considered as legislative acts. The proposal usually begins
with a petition by the owners of more than 50 percent of the
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property in the proposed annexation area.17 The issue on a spe-
cific annexation request is whether or not the community wishes
to make the annexation. The municipality usually has no duty to
do so and has virtually complete discretion in making an annex-
ation or not (except in Salt Lake County under certain circum-
stances).18 In some cases, if enough landowners or residents with-
in the proposed annexation area protest the annexation, the
annexation cannot occur.19
Who makes the decision?

The city council or town board, by majority vote, adopts the annex-
ation policy plan based on recommendations from the planning
commission. A decision to annex requires a simple majority of
the council after receiving the recommendation of the planning
commission.20
What notice is required?

For an annexation policy plan, there are several stages of meet-
ings required and public notices provided for, but no specific
notice to a particular property owner is required.21 When a par-
ticular property or area is slated for annexation, there is yet
another set of public notice requirements, but still no require-
ment that affected property owners be notified directly. See the
statute for specifics as it is a little more detailed than we have
room to cover here.22
What public input is required?

There are relatively extensive notice periods, public meetings,
and public hearings required in the preparation of an annexation
policy plan.23 Once the petition for a specific annexation is
received, not only are public notices required, but specific notices
to the county, school board, and other affected entities also must
be provided.24
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What are the issues?

Outside of Salt Lake County, where special rules apply, the ques-
tion of annexation is simple: Is this addition a good thing for the
community? Annexations can be refused unless those proposing
to join the community donate water shares or make other dedi-
cations to offset the burdens that newly annexed territories will
add to the community’s public services.25
The Utah Supreme Court stated:

The determination of the boundaries of a city and what   
may or may not be encompassed therein, including annexa-
tion or severance, is a legislative function to be performed by
the governing body of the city. The courts are and should be
reluctant to intrude into the prerogative of the legislative
branch and will interfere with such action only if it plainly
appears that it is so lacking in propriety and reason that it
must be deemed capricious and arbitrary, or is in excess of the
authority of the legislative body.26
[The trial court] called attention to the fact that it was the
responsibility of the City Council to consider the total cir-
cumstances, including the fact that if new territory is annexed
to the City, without making provision for the added burdens,
there may result a dilution of municipal services and an
increase in tax burdens upon the present citizenry. He
expressed what we regard as the sensible view that to require
the plaintiffs to convey the amount of water mentioned, in
reciprocity for annexation, represented prudence in planning
for the City’s needs; and he further observed that he was not
persuaded that such action was inconsistent with or in excess
of the Council’s powers, or in any degree unreasonable or
arbitrary. To those thoughts we give our approval . . .27



How is the decision appealed?

Property owners can protest the petition to annex and refer it to
a local appeals body called the boundary commission. This also
can be done by the local school district, special service district (a
government utility provider), the county itself, or a neighboring
town.28 Once the boundary commission has spoken, the local city
council is to follow the commission’s directive and annex the
land or deny the request as instructed.29
Within 20 days of the boundary commission’s decision, those
who disagree must file a petition with the district court or their
challenge will be too late.30
Tip for participants

This area of land use control is controversial and complicated
and is about as political as anything you will encounter in the
public arena. Those opposing annexations have a smorgasbord
of choices about where to start their protests. If 25 percent of the
property owners included do not officially oppose the annexa-
tion, then the local school board, sewer district, township, next-
door municipality, or even the county itself can trigger a bound-
ary commission review.31 There are numerous ways to get the
issue into a larger arena for review.
Property owners opposing the annexation must remember to
read the statute to be sure they protest the way the statute
requires them to protest. It may not be enough to simply go to a
meeting and complain. There are specific ways official protests
are to be filed and places they are to be delivered. If your protest
is in the wrong form, in the wrong place, or late, it will not
meet the criteria and your protest will fail.32
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4. Changing the Zoning of a Particular Parcel of Land

Nature of the Decision

A rezoning has long-term effect and is often necessary in order
to manage specific development proposals or fine-tune the ordi-
nance as the vision of a community’s needs evolves. While an
application for rezoning is legislative by nature, it is often com-
bined with administrative decisions such as conditional use per-
mits, site plan review, or subdivision plat approvals related to
the same parcel. When combined, these decisions are still dis-
tinct, and care should be taken to analyze each category of deci-
sion under the standards and requirements set by law for resolv-
ing that particular land use issue, whether legislative or admin-
istrative.
Who makes the decision?

This is a legislative matter, so the final decision is always made
by the legislative body—the city council or county commission.
As with any amendment to an ordinance, the rezoning of any
property in the community can only be enacted after the pro-
posed change has been submitted to the planning commission
for its recommendations.33
What notice is required?

Both the planning commission and city council or county com-
mission must be involved in adopting or amending a zoning
map.  Specific notices and hearings must be provided for:

The local government entity must, 10 calendar days before
the required hearing to be held by the planning commission: 

1. give specific notice to affected governmental entities and
utilities as defined in statute;34 and
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2. post a notice in three locations in the community or on the
local government’s official Web site;35 and

3. provide additional public notice by: 
a. publication in a newspaper of general circulation; or
b. by mail three calendar days in advance to:

• each property owner whose land is directly affect-
ed by the proposed change; and

• each property owner within the parameters speci-
fied in the local ordinance, if there is such a
requirement.36

Be sure to note the use of the terms and and or in the above list of
required notices.  These rules are new in 2005.
Note there is no requirement in state statute that any landown-
ers be notified of proposed zone changes if a publication is made
in the local newspaper. The only notice required by state law for
land use ordinances is the newspaper notice.  Any mandatory
notice to neighbors will only be required by local ordinance.  If
none is required they will not know of a proposed zone change
if they do not check the agenda posted 24 hours in advance or
read the newspaper notices.  
If local ordinances do provide for notice to neighbors or other
“third parties,” this optional opportunity for notice can be
accomplished by requiring a mailing to those property owners
who own land within a certain distance of the property which is
the subject of a proposed zone change or by requiring that a sign
giving notice of the rezone be physically posted on the property
involved.  The size, durability, print quality, and location of the
sign must be reasonably calculated to give notice to passers-by.37
Notice before meetings (which are not necessarily hearings) held
by the planning commission, city council or county commission
to consider a change to the zoning map need only be given by: 
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1. submitting notice to a newspaper; and
2. posting the notice:

a. in three locations in the community; or
b. on the local government’s official Web site.38

Again, if there are no requirements in local ordinance to notify
the neighbors, then the neighbors will not be legally entitled to
any notice of a proposed rezoning.
What public input is required?

At least one public hearing must be held—by the planning com-
mission—before a change in the zoning map is adopted. The
public meeting held by the planning commission  on the matter
includes an opportunity for public input. The city council or
county commission also may hold a public hearing, although
this is not required by state law. Their decision must still be made
in a public meeting, however. Check the local ordinance for spe-
cific requirements.
What are the issues?

The issues in all legislative decisions are similar. The question is
“what is desirable?” The decision must advance some legitimate
public interest, but public interests are very broadly defined. 
Public clamor is acceptable as a factor in local decisions involv-
ing a zoning change. The opposition of a majority may be noted
by the council members or commissioners, and they may base
their decision on public support or opposition. Simply stated,
zoning  decisions are based on compatibility. If it is reasonably
debatable that the proposed uses are compatible with other uses
in the zoning district or in the adjoining districts, the council or
commission can approve the change. If it is reasonably debatable
that they are not compatible, then the proposed change can be
denied. Most of the time, it is reasonably debatable.



How is the decision appealed?

The decision is not ripe for appeal until the council or county
commission has voted. At that time, the only appeal is to the dis-
trict court or, if an unconstitutional taking of private property has
occurred, to the Property Rights Ombudsman. See Chapter 13.
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Zoning ordinances must determine what uses are compatible next to other uses; local
legislative bodies will be given broad discretion to decide such issues. The field in this
photo was “downzoned” from commercial to residential. That decision was upheld in the
case of Smith Investment v. Sandy City in 1998. Photograph courtesy of Sandy City.
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Case Law — Bradley v. Payson City

In a recent case, the City of Payson considered whether or not to

allow moderate-density residential units near an industrial park. The

general plan anticipated moderate densities in the area. The applicant

made a good case for the change. The staff recommended approval,

and the planning commission also endorsed the plan. Neighboring

industrial landowners, however, objected because of a concern that

late night deliveries to a 24-hour trucking terminal operated by Asso-

ciated Foods nearby would disrupt those living in the proposed rental

units at night. Operators of a fruit-processing plant were worried

about the noise and smell they generate so close to housing uses.

The Payson City Council noted the concern and denied the change in

zone.

Utah’s Supreme Court later upheld the city’s decision, stating clearly

what the standard is for rezoning:

We have long recognized that zoning decisions that are made as

an exercise of legislative powers are entitled to particular defer-

ence . . . The wisdom of the zoning plan, its necessity, the nature

and boundaries of the district to be zoned are matters which lie

solely within that discretion. It is the policy of this court . . . that

it will avoid substituting its judgment for that of the legislative

body of the municipality.39

Though a municipality may have a myriad of competing choices

before it, [t]he selection of one method of solving the problem in

preference to another is entirely within the discretion of the [city];

and does not, in and itself evidence an abuse of discretion.40

In the Bradley case, the Supreme Court said that the city council did

not need to base its decision on substantial evidence, but could con-

sider public input and the experience of the council members. The

general concerns expressed about trucking noises, fruit smells, and a

How Can a Zoning Decision Be Challenged?
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desire to have agricultural amenities preserved were each endorsed

by the court as “a legitimate ground for denying the Plaintiff’s pro-

posed zoning change. Payson City has the right to deny a zoning

change if it has a ‘reasonable basis to believe that it will conserve the

values of other properties and encourage the most appropriate use

thereof.’”41

Bradley argued that the testimony of an expert witness about the

desirability of affordable housing should have trumped the compati-

bility talk. The court simply did not want to weigh what uses are most

important to the community. “The city council’s decision to give

greater weight to [the opponents] and deny the rezoning simply

reflects the exercise of legislative policy preferences that are entirely

within its discretion.”42

Industrial neighbors of some proposed multi-family housing in Payson com-

plained that their 24-hour operations were not compatible with houses. In a

2003 case, the Utah Supreme Court affirmed the Payson City Council’s deci-

sion to deny a rezone to residential uses.



Tip for participants

The notice requirement for zoning changes is an important point
to understand.  There are no vested rights to existing zoning, nor
any guarantees that your property or the neighbor’s land will
remain in the zone that it had when originally acquired or that it
has now.43 The zoning of your property can be changed without
notice to you if you are not the applicant for the rezone, and your
neighbor’s land can be rezoned without notice to you, unless
local ordinance provides otherwise.  If you miss the chance to
protest or comment, the decision will be very difficult to chal-
lenge since it is a legislative decision that will be upheld if it is
simply debatable that it could promote the general welfare.  If
you are counting on your property being worth a certain value
or being able to be used for the purpose you intended when you
purchased it, you must keep up with local land use decisions.  
When you communicate with citizen planners to discuss pro-
posed zone changes, remember that much of the time, applicants
and concerned neighbors do a lot of talking about rights and
mandates when discussing zone changes and amendments to
the law, but this is really not very helpful legally.  While those on
the council or commission are likely to be sympathetic to the dis-
cussion of burdens and rights, they are not forced into making
legislative decisions based on objective evidence and law.  These
are subjective judgment calls.
Any time the decision-maker has the broad discretion it does in
a rezoning request, you have the option of participating and pro-
viding factual data to support your opinion or simply making
more general objections. Although the governing body can make
a decision on opinion alone, this does not mean they cannot base
their decision on factual information, too, or that the facts you
might provide are irrelevant.
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At a recent meeting a concerned neighbor stood before our local
city council and demanded to know how many people she need-
ed on her side to stop the rezoning of nearby land for a conven-
ience store. The council did not know how to respond—obvi-
ously wondering what size horde she could summon to descend
on them—but the answer is simple. If there are five on the coun-
cil, then she needs three. It does not matter how many towns-
people object—it is not a referendum or a pure democracy. In a
representative democracy, the matter turns completely on how a
majority of the council votes. She needs to somehow figure out
what is going on in the six inches of gray matter between the ears
of three council members and get them to agree with her.44

5. Temporary Land Use Ordinances (aka moratoria)

Nature of the Decision

Sometimes when development pressure is intense enough or the
local leaders are particularly concerned about loopholes in the
law or the lack of an adequate ordinance to protect the public
interest, a moratorium stopping all development is desired. This
is a land use “time-out” and can be imposed very quickly if the
political will is there to do so.
Who makes the decision?

It’s a legislative decision, so again only the council or county
commission can adopt a temporary land use ordinance. The
planning commission need not comment beforehand.45
What notice is required?

The only notice required is that which must be posted twenty-
four hours in advance under the Open and Public Meetings Act.46
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What public input is required?

None is required. The decision must be made in a public meet-
ing, but a public hearing is not required in state statute.47
What are the issues?

Technically, there are some specific findings that the local coun-
cil or commission must enter as a finding on the record—that
there is a “compelling, countervailing public interest” that justi-
fies the quick imposition of the ordinance or that the area affect-
ed is “unregulated.”48

The legislative body also must establish the period of time the
temporary zoning ordinance will be in effect, which is usually
limited to six months.49
Tip for participants

These maneuvers can sneak up on you. If you didn’t see a “T.O.”
coming, it’s probably already too late to figure out what to do
about it. There is not much room for influencing the short-run
decision when no public hearing is allowed and only 24 hours’
notice given. Of course the local officials can give notice if they
choose to and can allow input if they consider it appropriate—
they just don’t have to.
Moratoria have been declared legal and the temporary loss of
use involved is not a “taking” of property for which compensa-
tion must be paid.50 Of course the decision must advance some
legitimate  public purpose and can be challenged if it does not.
The statutory requirement that the legislative body find a “com-
pelling” public interest raises the bar of discretion, however. If
challenged, a temporary land use ordinance should be the tough-
est type of legislative decision to defend.
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It is usually not very productive to challenge temporary land use
ordinances, however, since the process of appeal can easily take
more time than the temporary ordinance will be in effect. On the
other hand, if development that would otherwise proceed could
be permanently hindered if the ordinance is enacted, a challenge
should be brought as soon as it is ripe for review, which is gen-
erally within 30 days of a written decision.51 Since the legislative
body is making the decision and the impact is immediate, those
seeking to overturn the temporary land use ordinance can prob-
ably go directly to court or seek arbitration for a taking of prop-
erty rights without seeking any other local appeal.
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The pristine waters of Lake Tahoe on the California/Nevada state line were a “natural
treasure” that justified a building moratorium lasting almost three years according to
a 2002 case before the U.S. Supreme Court. Photograph courtesy of American Plan-
ning Association.



Despite this instant access to court, it is likely that your best
efforts should be directed to influencing the decision that must
occur six months later—when the temporary ordinance is made
permanent. At that time, a full hearing will be required under the
traditional method of adopting land use ordinances and amend-
ments to the ordinance.52
How is the decision appealed?

The decision is not ripe for appeal until the council or county
commission has voted. At that time, the only appeal is to the dis-
trict court or, if an unconstitutional taking of private property has
occurred, to the Property Rights Ombudsman. See Chapter 13.
If you think the decision was made illegally because even the
minimally required notice was not given or the correct findings
were not made by the council members or commissioners,
remember you have only 30 days to make an appeal.53

1Utah Code Ann. §10-9a-404, 503(2) (municipalities); Utah Code Ann. §17-27a-404, 503(2) (coun-
ties).
2Utah Code Ann. §10-9a-203, 204(2)(b) (municipalities); Utah Code Ann. §17-27a-203, 204(2)(b)
(counties).
3Utah Code Ann. §10-9a-204(2) (municipalities); Utah Code Ann. §17-27a-204(2) (counties).
4Utah Code Ann. §10-9a-204(3) (municipalities); Utah Code Ann. §17-27a-204(3) (counties).
5Utah Code Ann. §52-4-6(2).
6Utah Code Ann. §10-9a-204(3) (municipalities); Utah Code Ann. §17-27a-204(3) (counties).
7Utah Code Ann. §§10-9-402, 403 (municipalities); §§17-27-402, 403 (counties).
8Utah Code Ann. §10-2-401.5, et seq.
9Utah Code Ann. §10-9a-103(14) (municipalities); Utah Code Ann. §17-27a-103(17) (counties).
10Utah Code Ann. §10-9a-302(2), 502, 503 (municipalities); Utah Code Ann. §17-27a-302(b), 502,
503 (counties).
11Utah Code Ann. §10-9a-205(2)(a) requires notice as provided in §10-9a-203 to affected entities
(municipalities); Utah Code Ann. §17-27a-205(2)(a) requires notice as provided in §17-27a-203 to
affected entities (counties).
12Utah Code Ann. §10-9a-205(2)(b) (municipalities); Utah Code Ann. §17-27a-205(2)(b) (counties).
13Utah Code Ann. §10-9a-205(2)(c ) (municipalities); Utah Code Ann. §17-27a-205(2)(c ) (counties).
14Utah Code Ann. §10-9a-205(3) (municipalities); Utah Code Ann. §17-27a-205(3) (counties).
15Utah Code Ann. §10-9a-502 (municipalities); Utah Code Ann. §17-27a-502 (counties).
16Utah Code Ann. §10-2-418 provides the municipality may, without the landowners asking for
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annexation, initiate the joining of certain peninsulas of unincorporated land into the municipali-
ty. Check the statute for details.
17Bradley v. Payson City, 2003 UT 16, ¶28, 55 P. 3d 47 (Utah 2003).
18Utah Code Ann. §10-2-408(2) provides that under certain conditions, cities in Salt Lake County
cannot deny petitions for annexation.
19Utah Code Ann. §10-2-407 outlines the protest procedures. If sufficient protest is received, the
matter can be referred to a boundary commission created for the purpose of hearing annexation
issues under Utah Code Ann. §10-2-409 and related provisions of that chapter.
20Utah Code Ann. §10-2-408.
21Utah Code Ann. §10-2-401.5.
22Utah Code Ann. §10-2-406.
23Utah Code Ann. §10-2-401.5.
24Utah Code Ann. §10-2-406.
25Bradshaw v. Beaver City, 493 P.2d 643 (Utah 1972); Child v. Spanish Fork, 538 P.2d 184 (Utah 1975).
26Id, ¶137.
27Child, supra, note 25, at 186.
28See definition of “affected entity” in Utah Code Ann. §10-2-401(1)(a).
29Utah Code Ann. §10-2-408.
30Utah Code Ann. §10-2-414.
31Utah Code Ann. §10-2-407.
32Utah Code Ann. §10-2-407(2).
33Utah Code Ann. §10-9a-503(2) (municipalities); Utah Code Ann. §17-27a-503(2) (counties).
34 Utah Code Ann. §10-9a-205(2)(a) requires notice as provided in §10-9a-203 to affected entities
(municipalities); Utah Code Ann. §17-27a-205(2)(a) requires notice as provided in §17-27a-203 to
affected entities (counties).
35Utah Code Ann. §10-9a-205(2)(b) (municipalities); Utah Code Ann. §17-27a-205(2)(b) (counties).
36Utah Code Ann. §10-9a-205(2)(c ) (municipalities); Utah Code Ann. §17-27a-205(2)(c ) (counties).
37Utah Code Ann. §10-9a-206 (municipalities); Utah Code Ann. §17-27a-206 (counties).
38Utah Code Ann. §10-9a-205(3) (municipalities); Utah Code Ann. §17-27a-205(3) (counties).
39Bradley supra, note 17, ¶12, citing Crestview–Holladay Homeowners Ass’n., Inc. v. Engh Floral Co.,
545 P.2d 1150,1152 (Utah 1976).
40Id, ¶24.
41Id, ¶29, citing Smith Investment Co. v. Sandy City, 958 P.2d 245, 255 (Utah Ct. App. 1998).
42Bradley, supra, note 8, ¶30.
43Smith Investment, supra, note 41, at id.
44Other recent rezoning cases that provide insight are Harmon City, supra, note 9; Smith Investment
Co., supra, note 29, and the Utah Court of Appeals opinion in the Bradley case, 2001 UT App. 9.
These cases are worth reviewing to get a clear picture of just how much discretion the courts are
willing to give to local government in legislative matters.
45Utah Code Ann. §10-9a-504 (municipalities); Utah Code Ann. §17-27a-504 (counties).
46Utah Code Ann. §10-9-404(1) (a) provides that no public hearing is required and, therefore, no
notice is required to be given to specific landowners. Utah Code Ann. §52-4-6(2) of the Open and
Public Meetings Act, requires that an agenda be published for all public meetings.
47Utah Code Ann. §10-9a-504 (municipalities); Utah Code Ann. §17-27a-504 (counties).
48Utah Code Ann. §10-9a-504(1) (a) (2) (municipalities); §17-27a-504(1) (a) (i) (counties).
49Utah Code Ann. §10-9a-504(2) (municipalities); §17-27a-504(2) (counties). The code specifically
allows a temporary ordinance relating to a proposed highway corridor to be renewed for up to a
total of 18 months in §10-9a-504(3) (6) (2) (municipalities) and §17-27a-504(3) (6) (2) (counties).
50Tahoe Sierra Preservation Council v.Tahoe Regional Planning Agency, 535 U.S. 302 (2002); Town of Alta
v. Ben Hame, 836 P.2d 797 (Utah App. 1992).  
51Utah Code Ann. §10-9a-801(2) (a) (municipalities) and §17-27a-801(2) (a) (counties).
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52Utah Code Ann. §§10-9a-205, 403 (municipalities); §§17-27a-205.
53Utah Code Ann. §10-9a-801(2) (a) (municipalities) and §17-27a-801(2) (a) (counties).



Once the community has hammered out the general plan and the
land use ordinances, it is time to get down to the basic work of
controlling land use and enforcing the rules. While much of the
process is case-specific and community-defined, there are some
general observations that may be made about some different
types of decisions and procedures.
Again it is important to remember that each municipality or
county that has decided to manage land use has its own ordi-
nances and procedures. When discussing ordinances, it is impor-
tant to remember three things:

• You must read the ordinance.
• You must read the ordinance.
• You must read the ordinance.

There is no way that a general description of Utah land use can
possibly anticipate or cover all the variations that are present in
individual local ordinances. What I have written here relates to
the general minimal standards in state statutes and case law. If
you just review this skeleton of the procedures and do not read
the local ordinance, you are likely to know less than you did
before you read what I have to say.

6

77

Specific Administrative Issues
and How They are Resolved

CHAPTER



You should read the ordinance even if some well-intentioned
local staffer describes the process to you. The municipality is not
bound by the promises or commitments made by anyone except
a majority vote of the legislative body, and if you are mislead or
the person assisting you did not really understand the question
you asked, you cannot fix your misunderstanding by bringing a
lawsuit against the community. Governmental entities have
immunity and are usually not liable for the representations of
their employees and administrators.

1. Routine Development Applications—Staff Review

Nature of the decision

This category includes all the run-of-the-mill approvals given by
the building inspector, the zoning administrator, and other staff.
The 2005 Utah Legislature, in its revision of the land use codes,
specifically charged the planning commission in each jurisdic-
tion to propose streamlined methods of dealing with routine
administrative matters.1 This was envisioned to include even
subdivision approvals (to the extent allowed by state statute),
variances, conditional use permits, and other land use decisions.
The concept in the 2005 amendments was to allow uncontested
matters to be handled without formality, but to allow any affect-
ed party, whether the city, applicant, or neighbors, to trigger a
formal review if desired. 
Who makes the decision?

Each different type of routine review will be outlined in the local
ordinance and may involve different decision-makers depending
on the nature of the application. The building code which is
adopted statewide indicates the chief building official or his
designee will issue building permits, but there are a lot of varia-
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tions on the theme. Usually, in every town or county of any size,
there are many routine matters that are not considered by the
council or county commission. 
What notice is required?

None. The long-term policy questions have been settled on these
matters, so the issuing of permits and approvals by staff should be
relatively mundane and standardized. The neighbors are not
legally entitled to notice of any part of the process if there is no
decision-making body involved or no notice provision in local
ordinance.2
Provisions for notice of the consideration of normally routine
matters and a more formal review can be implemented by local
jurisdictions under local ordinance.  If a routine matter is con-
tested, alternative provisions for notice, public hearings, and
appeals would be triggered.3
What public input is required?

None, unless a means to contest some administrative decisions is
provided in local ordinance as described above.  
What are the issues?

Does the application comply with the appropriate ordinances,
rules, standards, and codes adopted by an act of the council or
county commission? If so, it should be approved. According to
statute, [an] applicant is entitled to approval of a land use appli-
cation if the application conforms to the requirements of an
applicable land use ordinance in effect when a complete applica-
tion is submitted,” except for narrow exceptions provided in
state law.4
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How is the decision appealed?

It depends on the specific issue involved. Building permit issues
can be appealed to a board of appeals that is provided for in the
applicable building code. Health departments also have a board
of health that is designated as an appeals body for relevant staff
decisions. Appeals of other land use decisions are provided for
in state statute (see Chapter 13: Appealing Land Use Decisions)
or local ordinances.
Tip for participants

Check the local ordinances. There are many variations on how
staff decisions are to be made and how they are appealed. Those
who do not agree with staff decisions must comply with the
terms of the ordinance with specificity. For example, a recent
case in Draper involved a property owner who had been given
building approval. Like many cities along the Wasatch Front,
Draper regulates building on steep slopes. A property owner
named Brendle appeared before the planning commission to get
permission to build on a slope that exceeded 30 percent. Both the
planning commission and the city council turned them down,
much to the relief of affected neighbors. 
The developer/seller of the lot suggested that the Brendles give
it another try, however, and so a new application was made to
the planning commission. According to the statement of facts in
the Court of Appeals decision, the commission was informed
that things had changed and the neighbors no longer opposed
the construction. Taking that at face value, the commission
blessed the plan. No one appealed the approval within the very
short 14-day period provided for in local ordinance. 
Naturally, the next step was to pour concrete. This caused an imme-
diate uproar and the neighbors complained that the house was ille-
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gally located on the lot. The problem? The 14-day appeal period
had run out before the concrete ran in. The Court of Appeals
ruled that since the ordinance said any appeals “shall” be filed
within 14 days and no appeal was, in fact, filed within 14 days,
there was no opportunity to challenge the approval—the door for
appeal was slammed shut. Subsequent deliberations by the plan-
ning commission and city council were conducted without any
ability to reconsider the matter, said the court.
According to the opinion, if the City of Draper wanted to allow
more flexibility in such appeals, it could do so. But since the local
ordinance said any appeal shall be made within 14 days, failure
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Residents living on the foothills in Draper challenged the issuance of a permit for a
new home on slopes greater than 30 percent. The city council heard their appeal and
attempted to revoke building permits that had been issued. Since neither the residents
nor the council had filed the necessary appeal within the short time allowed by the
local ordinance, the Utah Court of Appeals reinstated the permits and the house was
completed.
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to do so was fatal to any opposition, even opposition from the
city council itself. The Brendles built the house.5

2. Conditional Use Permits

Nature of the decision

In most zoning ordinances, some “permitted” uses are allowed in
each zone with no more review than that required by the build-
ing code, health code, or other specific regulations. Staff can
review and approve permits for permitted uses without any fur-
ther input from citizen planners.
Other uses are designated as “conditional” uses, which in state
statute are defined as being subject to special case-by-case scruti-
ny.6 The conditional use may be allowed, allowed with condi-
tions, or in narrow circumstances, denied. Conditional uses must
be approved if reasonable conditions are proposed, or can be
imposed, to mitigate the potential negatives involved. Condi-
tions must relate to applicable standards in the ordinance adopt-
ed by the local city or county to regulate conditional uses.  They
may not be denied unless it is shown that “the reasonably antici-
pated detrimental effects of a proposed conditional use cannot be
substantially mitigated by the proposal or the imposition of rea-
sonable conditions to achieve compliance with applicable stan-
dards.”7

Who makes the decision?

Usually the local ordinance provides that the planning commis-
sion or the council or county commission considers conditional
use permits. State statute does not impose that duty on any par-
ticular body, so local ordinances rule.
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What notice is required?

The local ordinance may provide for hearings, but state statute
does not. If the decision is made by a public body, however, an
agenda and public meeting would be required and the applica-
tion must be heard in public.
What public input is required?

None is required by state law. If the decision is made by a hear-
ing officer or staff, no public notice or participation in the deci-
sion might occur.  Local ordinance could allow for notice to the
public or neighbors, could provide for an optional protest proce-

All of the commercial and manufacturing zones on the above map have been desig-
nated “C-D-C” or “M-G-C” zones. This means that every use in that zone is a con-
ditional use. Some cities have dramatically increased their micromanagement of devel-
opment by such a strategy, and every proposed use must go through the process of get-
ting a conditional use permit.



dure that would trigger a public process, or otherwise deal with
such issues with or without public or neighborhood participa-
tion.  
Of course, the applicant must be notified of any meeting or hear-
ing where the application is considered.8
What are the issues?

Is the proposed use acceptable in the proposed location and
under the proposed method of operation?
The presumption is that the use should be allowed since the ordi-
nance would not provide for a use if the use were not deemed
desirable in the first place.
If the use can be conditioned to be compatible with adjoining
uses, then it should be so conditioned and approved. If it cannot,
then the conditional use should be denied.
The decision-maker must enter upon the record substantial evi-
dence to support its decision.9
The major issue is the conditions, so the central issue is: what
conditions would be appropriate and what conditions might
not? For a more thorough discussion, see “Imposing Exactions
and Conditions in Development” in Chapter 7.
How is the decision appealed?

Under statute, the local council or county commission can
appoint itself or some other body to hear appeals involving con-
ditional use permits.10
Tip for participants

Conditional uses are often used, but not often understood. There
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Davis County v. Clearfield City

Davis County proposed using a remodeled home as a center for the

treatment of those suffering from substance abuse. The house was

adjacent to another older home used by the Addiction Recovery Cen-

ter at the time and across the street from a junior high school. Neigh-

bors appeared and protested. The citizen planners voted to deny the

required conditional use permit in response to “public clamor.” 

In stating that the denial was arbitrary, capricious, and illegal, the

Court of Appeals stated:

Nowhere in the transcripts . . . is there believable information or 

evidence on which the Clearfield City Council could have rational-

ly believed that the proposed mental health facility would pose

any special threat to Clearfield City’s legitimate interest.

The court also found that the maps presented and relied upon . . .

were arbitrarily drawn and were not presented or explained to the

public. 

With regard to concern over real estate values . . . no studies

were made and no opinions were given by professional real

estate appraisers nor was any credible evidence of reduced prop-

erty values produced at the hearings.

Standards for a Conditional Use

is a tendency by citizen planners, once a matter of some discre-
tion is before them, to attempt to act as if they had legislative dis-
cretion and, therefore, can impose any decision they consider
desirable.
The significant case of Davis County v. Clearfield City indicates
otherwise, however. This battle was typical of the type of war
that goes on when someone proposes to build group homes for
the treatment of those with special challenges near a neighbor-
hood or school.
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[The opposition] did not have factual support in the vague reser-

vations expressed by either the single family owners or the com-

mission members . . . [The] reasons did not justify denial of the

permit ‘even though they would have been legally sufficient had

the record demonstrated a factual basis for them.’11

. . . [T]he denial of a permit is arbitrary when the reasons are 

without sufficient factual basis . . .

[T]he consent of neighboring landowners may not be made a 

criterion for the issuance or denial of a conditional use permit.12

[T]he opposition of neighbors is not one of the considerations 

to be taken into account when determining whether to issue a 

development permit.13

[Local government] must rely on facts, and not mere emotion 

or local opinion, in making such a decision. 

This is one of the homes that Davis County wanted to use as treatment facilities

in Clearfield. Local Clearfield residents objected strenuously to the idea.

Although the city council denied the conditional use permit, the Utah Court of

Appeals overturned the decision since it was only supported by public clamor.
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What do we know about the basis for considering a conditional
use permit? We know three things:
1. If you are an applicant and you want your application for

a conditional use permit to be approved, come prepared
with factual evidence supporting the application. Be pre-
pared to respond to the evidence you anticipate that those
against the idea will use to oppose it.

2. If you want a conditional use application denied or condi-
tioned, clamor all you wish, but while you are clamoring,
provide some substantial evidence that can be placed on
the record to justify your opposition. The citizen planners
cannot legally support your position if you don’t do your
homework and give them the evidence they need to sup-
port a vote in your favor. 

3. If you are among the citizen planners involved, don’t
deny an application unless you have evidence to support
your denial. With a conditional use permit application, the
question you are addressing is not “Why?”— it’s “Why
Not”? If you don’t have evidence to deny and there are con-
ditions which can be imposed to mitigate the negatives in the
proposed, you must approve.14

Remember that substantial evidence is “more than a mere ‘scintil-
la’ of evidence though something less than the weight of the evi-
dence.”15 The decision-maker need not have all the evidence in
support of its decision, or even the majority of evidence, but sim-
ply some good, solid, credible evidence.

3. Subdivision Review and Approval

Nature of the decision

This administrative decision either involves land that is already
zoned for the density requested or the application includes a
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petition to rezone the property to the desired density. If a rezon-
ing is requested at the same time as a subdivision approval is
sought, each of these land use matters is a separate issue and
there are two decisions to be made, each to be handled according
to the rules for that issue. The information in Chapter 5 about
zoning changes for individual parcels would apply just as this
discussion about subdivision processes would, and both
processes would have to be completed successfully in order for
the development to proceed.
The nature of the decision depends on three issues:  1) does this
proposed change in the configuration of land fall into what the
state law defines as a “subdivision”?, 2) if a subdivision, is this
subdivision exempt from the requirements that it be shown on a
subdivision “plat”?, 3) if subject to the platting requirements,
who has the local legislative body appointed as the land use
authority with the authority to approve or deny the plat?
The definition of a subdivision does not include changes involv-
ing two or more parcels of agricultural land where the changes
are made for agricultural purposes. Boundary adjustments also
are not considered subdivisions, nor are lot consolidations, as
long as the resulting parcel is legal.16
Local ordinance can provide for some subdivisions to be exempt
from a platting requirement if they include 10 or fewer lots.17
State statute also exempts agricultural subdivisions under cer-
tain narrow conditions.18 Be sure to check the state statute if this
may apply to a subdivision of your property, because the limita-
tions here are specific and the result of creating a separate parcel
of property with no building rights can be very significant to a
future owner and the original subdivider.19 To hold an exempt
parcel as a buildable lot can result in civil liability years later as
some future owner buys land and thinks it can be used for nona-
gricultural purpose only to find out it cannot.



The process of subdivision approval will vary widely from juris-
diction to jurisdiction. A local government entity can provide for
approval of subdivisions by staff with no public input or can
require any lot split resulting in a buildable lot to go through a
full formal procedure including sketch plan, preliminary plat,
and final plat approval.20 There are few, if any, cities or counties
on either end of this spectrum, but the process can get a little
complicated.
Who makes the decision?

It depends on the stage of the process. The legislative body must
enact an ordinance determining what body or person can
approve a subdivision in a final form to be platted and recorded
at the county recorder’s office.21 Sometimes when the proposed
lot division results in a few lots, the governing body delegates
authority to staff or the planning commission to approve small
“metes and bounds” subdivisions.22 Check the local ordinance. 
What notice is required?

State law requires some minimal notice before holding the
required hearing to approve a subdivision.  The local govern-
ment entity must either mail notice within three calendar days of
the hearing to the owners of property within certain parameters
of the land to be subdivided or post a notice on the property for
at least three calendar days before the hearing.23
If the proposed subdivision involves multiple-unit residences or
commercial or industrial development, more extensive notice is
required, including notice to other governmental entities.24 If a
previously platted public street is to be vacated or changed then
state law requires a four week notice by publication in the local
newspaper or by posting on the property.  The details can be
technical, so be sure to check the law.25
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As with other notice requirements, local ordinance can require
more notice and conduct more hearings.  Be sure to check the
ordinance to verify.  Under the 2005 revisions to the land use
management statutes at the state level, local governments are
encouraged to develop streamlined approval processes, so while
a hearing may be required for subdivision approval, that hearing
need not be before the planning commission or the city council
or county commission.  The duty to conduct hearings and make
decisions about subdivisions can be delegated to staff, a hearing
officer, or any other “land use authority.”26

What public input is required?

A public hearing is required before the person, board, commis-
sion or council that considers a subdivision application.  Local
ordinances may provide for the time, place, manner and format
for the hearing.27
What are the issues?

Prior to final approval, there is usually a series of public meetings
held on the subdivision issue. Often there are three stages: “sketch“
or “concept” plan approval, preliminary plat approval, and final
plat approval.
At each stage of the process, the issues are approximately the
same, but as the applicant moves along, the characteristics of the
subdivision become more specific and defined. This step-by-
step, staged review process is used to minimize the cost invested
in a proposal before it has been approved in concept, but it does
tend to draw things out and take more time.
There is no substitute for reading the local subdivision ordinance
to understand how each county or municipality handles subdi-
vision applications.
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As with other administrative decisions, the issues are defined by
the local ordinance and the search for substantial evidence to
support a land use decision. The applicant proposes a division of
the property that he wants approved. The staff is usually
involved before the citizen planners hear the matter, but the
applicant does not have to agree with staff or adopt all the sug-
gestions made. When the planning commission hears the pro-
posal, it reviews it in light of the provisions of the applicable
local ordinances. It then responds with comments and ultimate-
ly a motion to recommend approval or denial to the council or
county commission. 
Sometimes the planning commission has final say at one stage of
the process or the other. The local ordinance may give it the abil-
ity to approve a concept for the subdivision which the applicant
then refines into preliminary plat form. The planning commis-
sion then may review it again and, perhaps after that, the leg-
islative body can take action on the preliminary plat. 
Ultimately there must be some final plat approval by the legisla-
tive body or some other land use authority appointed by the leg-
islative body which is the concluding step in the process.
At any stage, the planning commission or legislative body may
consider the application incomplete, out of compliance with the
local ordinances, or otherwise not approvable. At this point, it
may simply agree to continue the item so the applicant can revise
the proposal. If she asks for a vote, however, she is entitled to it.
If the subdivision request does not comply with the ordinance,
the citizen planners should recommend denial or act to deny,
depending on whether the entity making the decision has
authority to deny or just to make recommendations. It must be
remembered, however, that under Utah law, if a subdivision
application meets the conditions of the land use ordinance it
must be approved. See page 79.
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Acommon issue in subdivision approval is the imposition of con-
ditions on development. For a thorough discussion of what con-
ditions can be legally imposed in subdivision approval, see
“Imposing Conditions and Exactions on Development
Approvals” in Chapter 7.
How is the decision appealed?

After the local administrative processes are “exhausted,” those
who disagree with the resulting vote can appeal the matter to dis-
trict court. Property owners also can appeal decisions that raise
constitutional issues to the Property Rights Ombudsman for
mediation or arbitration.
Tip for participants

Subdivision reviews are the most common land use issues with
which most local governments deal, especially if they are boom-
ing bedroom communities. Once the subdivision is finished, it is
pretty routine to issue building permits, so the staff usually does
that without public input or notice. 
Superficially, the first issue of density and suitability is resolved
at the rezoning phase. The subdivision review involves a lot of
pretty technical detail from a variety of codes and regulations,
but it is not about density or land use unless combined with a
request to change the zoning of the affected land.
There are some issues that are almost always involved in subdi-
vision review, and appropriately so. These include:
• Road and sidewalk standards and circulation patterns, as

well as street names.
• Public utilities, including storm water management, and

the manner in which they are provided and installed.
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• Minimum lot sizes, dimensions, setbacks, and property 
addresses.

Other issues that are commonly addressed in local ordinances:
• Open spaces, trails, greenways, and other amenities.
• Slopes, vistas, sensitive lands, and environmental issues.
• Covenants and restrictions, along with the nature of any

homeowners association involved and common area
maintenance.

• Clustering, architectural design, and density bonuses
allowed in return for project enhancements.

• Completion guarantees and bonding.
Those applying for subdivision approval need to be prepared for
an extended, somewhat unpredictable, process. Land use deci-
sions can be routine, but they are notoriously hard to manage
since there are many people involved and final approval is usu-
ally given with a fair degree of caution because of the finality
involved. Once approval is granted, it usually cannot be
revoked.
The less development going on in a community, the more unpre-
dictable the process can be. It is common for a first-time, small
developer to be naîve about the time and cost involved. Remem-
ber that no one government official is in charge here, and no
staffer or elected official will usually be able to control the vari-
ables even if they are inclined to try. More and more control is
imposed beyond the local planning department as the fire
department, health department, federal Corps of Engineers, util-
ities, and others must sign off before development occurs. Talk to
someone familiar with the process in your community before
embarking on your own to do development.
For neighbors seeking to influence subdivision approval,
remember earlier is better.  There is a gradual “vesting” that
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occurs in the process, and the community may not legally roll
back decisions after a property owner has expended funds and
commenced development under approvals granted.

4. Variances

Nature of the decision

Sometimes a strict reading of the zoning ordinance creates an
unusual hardship on a specific property owner. If the effect is sig-
nificant and unnecessarily unfair, state statutes allow for grant-
ing a variance—a special waiver of some rules—under certain
circumstances. If a variance is requested, the property owner or
applicant is the one who initiates the application and bears the
burden of proving that he is entitled to the variance.
Variances can be granted for setbacks from streets, environmen-
tally sensitive areas and ridges, and other minor adjustments
that may be needed to allow property to be used in a manner
similar to its neighbors. A variance cannot change the uses
allowed in a zone, but can address the minor details about how
a permitted use can be configured on a lot in a zone where it is
already legally allowed.28
While this process is common, it is very limited in scope. 
The local ordinance will provide for the process of requesting a
variance. Traditionally, variances have been considered by the
local board of adjustment.  This is no longer standard operating
procedure, and a local ordinance can designate some other land
use authority to hear requests for variances and other appeals.29
Who makes the decision?

Variances to the zoning ordinance can only be granted by the
land use appeal authority designated in the local ordinances.30
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What notice is required?

Only the 24-hour posted notice required under the Open and
Public Meetings Act would be necessary unless local ordinance
provides otherwise. Check the local ordinance. If the land use
appeal authority hearing variances under a local ordinance is a
single individual, no notice is required by state law.31
What public input is required?

Only that required by local ordinance. There is no state require-
ment for public hearings by an appeal authority. The only
requirement is that its meetings be public meetings if more than
one person is acting as the appeal authority.32
What are the issues?

The burden of justifying the request for a variance rests on the
property owner seeking it.33
The variance can only be granted if the board of adjustment finds
that all of the following standards are met:
1. Literal enforcement of the zoning ordinance would cause

an unreasonable hardship for the applicant that is not nec-
essary to carry out the general purpose of the zoning ordi-
nance.

2. There are special circumstances attached to the property
that do not generally apply to other properties in the same
district.

3. Granting the variance is essential to the enjoyment of a
substantial property right possessed by other property in
the same district.

4. The variance will not substantially affect the general plan
and will not be contrary to the public interest.
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5. The spirit of the zoning ordinance is observed and sub-
stantial justice done.34

These standards may be supplemented by additional standards
set in local ordinance. It is important to note that the decision-
maker must make specific findings in the record that each stan-
dard has been met or the approval of a variance is illegal.35
Sometimes conditions can be imposed on variance approvals.
For a more thorough discussion of what conditions can be
imposed legally, see “Imposing Conditions and Exactions on
Development Approvals” in Chapter 7.
How is the decision appealed?

The decision by the land use appeal authority to deny or approve
a variance is normally appealed only to the district court. If a
constitutional taking of private property is alleged, the property
owner also can request arbitration by the Property Rights
Ombudsman. There is no appeal from the local land use author-
ity to another local body, since the state statute specifies the
appeals procedure for variances.36
Tips for participants

There is hardly anything that local land use officials do that
involves less discretion than the variance process, but the strict
guidelines related to variances are routinely ignored. It is so
tempting to listen to the concerns of neighbors or the sad story of
a property owner and to make the decision on the basis of emo-
tion. Most appeals authorities considering variances never enter
the findings required in the record. They make seat-of-the-pants
decisions based on preferences, not fact.
First of all, before embarking on the variance process, be certain
that you need one. The variance is used to relieve landowners
from the harsh application of the ordinance, but the first question
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Case Law — Wells v. Salt Lake City Board of Adjustment

(Market Street Broiler)

An example involves the business known as the Market Street Broil-

er in Salt Lake City. This is one of the flagship establishments of Gas-

tronomy, Inc., the highly successful food service business which oper-

ates a number of restaurants in Salt Lake City. They also have been

very active in historic preservation and saved some local landmarks.

When is a Variance Legal?

is whether the ordinance actually prohibits the desired land use.
See the discussion in Chapter 8 on interpreting the zoning ordi-
nances. Perhaps an appeal for a different interpretation of the
ordinance, which is a much easier case to make, is a better option
than requesting a variance. If the ordinance does not clearly pro-
hibit the action you want to take, appeal that before you get
caught in the “variance box.”
If a variance is needed, however, then the process is pretty
straight forward.
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Gastronomy collided with the historic district ordinance on 1300 East,

however, when it was noted that its restaurant in an historic fire sta-

tion did not comply with the local regulations. Since the building was

in an historic district, the ordinance provided it could only be used for

commercial purposes if a 10-foot, landscaped buffer area existed in

the rear yard of the building. Over time, both the patronage and the

volume of trash generated soared. As the trash piled up, so did the

complaints. A remodeling project resulted in the dumpsters being

located in the 10-foot buffer area and the neighbors objected. 

As a result, Gastronomy sought to have its garbage solution ratified

by the granting of a variance allowing them to build a two-dumpster

trash enclosure in the buffer strip. The Salt Lake Board of Adjustment 

must have been impressed by the general proposal and granted the

variance, stating “the neighborhood would be better served by

addressing the garbage issue and the only available space should be

used as a buffer after both dumpsters are enclosed.” The board made

no other express findings in the record.37

This trash enclosure behind the Market Street Broiler on 1300 East in Salt Lake

City was the focus of a variance battle involving the local board of adjustment.
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Not willing to put up with that decision, the neighbors sued. The trial

court held that the variance was properly granted, but the Court of

Appeals reversed and held that the single sentence justifying the

issuance of the variance did not even come close to the necessary

findings.

The court noted that the board’s actions would generally be entitled

to substantial deference if the board had acted within the boundaries

established by statute, but then went on to hold that the board gave

them nothing to support.

According to the court, if the board wanted its decisions upheld, it

had no choice but to provide the required findings. The board could

not grant variances except for the reasons stated in the statute. The

court refused to “define” the findings or intentions of the board since

it said there was no evidence in the record that the board had indi-

vidually considered each of the statutory requirements. Even if such

There is little room between the historic fire station that houses the Market

Street Broiler and the north property line. Lot restraints in historic neighborhoods

can sometimes justify variances. 
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consideration had been made, however, the board’s decision would

have had to have been supported by substantial evidence in the

record.38

If you drive up the alley behind the Market Street Broiler this week,

however, you will see the offending dumpsters are there behind the

chain link enclosure that obscures them. While there may be some

organic activity in the dumpsters, this is clearly not “landscaping” as

required by the local code. How can this be if the court found the

variance was given in a manner that was arbitrary, capricious, and

illegal?

Answer? Gastronomy asked for a variance a second time, and this

time the board did its job and placed the required findings, backed

up by substantial evidence, in the record. Thus supported, the vari-

ance was legal and would have survived appeal. The trash enclosure

remained.

This convoluted odyssey points out the strictness of the process. The

board could have saved everyone a lot of grief by making the proper

findings or denying the variance in the first place. Consider the

issues, specifically:

1. Literal enforcement would cause a hardship that is unreason-

able and unnecessary.

To support a variance, the board could have noted that the options

were to put the trash in front of the restaurant (to the east) or on the

south side which is also public. This factual situation could have been

noted and a finding entered in the record that the best location for

trash in the historic district would be on the least significant historic

façade. The board could have found that the west facade was the

least historic and that the ordinance prohibits placing the trash con-

tainer there absenting a variance. Perhaps an historical consultant

could have noted for the record that the east and south façades were

more historic than the west façade, in the rear. The ordinance itself

is specifically geared to preserving historic values, so the facts relat-

ed to what is historic and what is not would have been very relevant.
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The testimony of the applicant could have noted that the presence of

trash in the front of a fine dining establishment would be detrimental

to the business. Certainly the principals of Gastronomy, Inc., would be

credible experts on such matters.

2. Special circumstances apply to this property.
Supporting a variance as uniquely necessary should have been some-

what easy when dealing with a specific property in an historic dis-

trict, especially when it is the only old fire station. Each historic build-

ing is unique by definition. All that would have been required to pro-

vide the required evidence in response to this standard would have

been to note again the building is historically significant, its location

on the property is unique, and the city is blessed by its preservation.

Any commercial use would generate trash and it would have to be

stacked somewhere. It cannot be placed on the north because the lot

line is too close. If the dumpsters are not placed on the west, they

must be placed on the historic south or east façades. Since there is

no room for both landscaping and trash bins in the rear, the land-

scaping requirement must be varied.

But denying the variance also could have been justified. The board

could have found the circumstances are not unique enough, of

course, and the trash could have been kept in an enclosure toward

the back of the south façade, albeit with a loss of parking. It would

have been a matter of discretion, and their decision could have been

supported either way.

3. Variance essential to a substantial property right.

To support the variance, the board could have noted that an efficient

parking layout, the ability to avoid having trash in the front yard, and

the opportunity to enjoy an expanding business if you create it were

substantial property rights. The property owner could have produced

testimony from the State Historical Society that if the trash enclosure

were located on the south façade, perhaps the property would not

have been eligible for historic tax credits or it could have lost its list-

ing on the National Register of Historic Places.
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A denial of the variance under this standard could have been sup-

ported if the board had determined the parking configuration pro-

posed was not the only acceptable arrangement, the trash did not

have to be exposed even if placed on the south side of the building,

and the business owners could have seen the obvious restraints on

their expansion when they started a business here and, thus, should

not expect to change the rules now. The board also could have deter-

mined that parking, trash placement, and business growth were not

substantial property rights.

4. Impact on the general plan and public interest.

Supporting approval gets even easier under this standard. If the goal

of the general plan is to promote business, save cultural amenities,

and keep trash out of front yards, then a variance would seem to be

in the public interest. The board would only need to note factual find-

ings based on the applicant’s testimony that the variance would

enhance its business, keep it cleaner, and help it continue to preserve

the fire station.

A denial is not out of the question, however. If the board was not per-

suaded, it could inquire of the applicant as to whether or not the busi-

ness would fold if the variance were denied, if the front and rear are

the only places to keep the trash, and if the plan is to demolish the

building if the board does not help out. It could enter the facts so

determined in the record and note that the routine granting of vari-

ances runs counter to the general plan and is not in the public inter-

est. The public interest might be better served by denial if the neigh-

bors bring evidence in the form of the testimony of a real estate pro-

fessional that the change will lower value of adjoining properties or

the testimony of people adjacent to other restaurants that discarded

seafood, in particular, creates foul odors and is a nuisance. 

Again, evidence supporting either option would be upheld by the

courts on appeal if the appropriate findings and evidence are placed

in the record. 

5. Preserving the spirit of the ordinance and doing substantial

justice.
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Summary

Note that the hardships associated with property must come
from the property and not from the actions of the property
owner or a previous property owner. 
For example, a variance could be granted in these cases:

This is the final judgment call. Evidence in support of the variance

might include a finding that a positive vote would help save the build-

ing, keep it in use by a viable occupant with a sterling reputation for

preservation, and enhance the historic district. Another real estate

professional could counter the testimony of the neighbors’ expert and

testify that adjoining properties would continue to be valuable if the

variance were granted. The board could believe either one.

If denying the variance, however, the board could conclude the his-

toric district ordinance was designed to save the entire district, not

just individual buildings, and the landscaping requirement does that

by preserving the neighbors’ residential uses and keeping the area

from deteriorating. In denying the variance, the board could note that

the compatibility of a business with its neighbors and the entire char-

acter of the historic district may be more important than a few park-

ing spaces and the cost of an appropriate screen wall. The applicant

should figure out how to make a trash enclosure on the south side of

the building that does not destroy its historic value. The board could

find the ordinance has already struck the proper balance without

need to issue variances.

As you see, the board still has a lot of discretion in choosing who to

believe. It does not have the freedom to disregard its duty to explain

its conclusions and to justify them on the record.

Important note: In order to grant the variance, the board must find

substantial evidence to satisfy every one of the five standards. If there

is evidence to support only four, but not five, the variance  must be

denied.



• A property owner wants to encroach into an area where
slopes exceed 30 percent in violation of the slope ordi-
nance because if a typically-sized house is placed on the
lot without impacting the slope, the remaining front yard
would violate the setback standards. 

• A property owner with no garage wants to build one and
the only reason the side yard setback cannot be met is the
city widened the street in a road improvement project after
the house was built.

• Archaeologists have discovered an ancient Native Ameri-
can site on the property. In order to keep the area undis-
turbed, the property owner wishes to locate his building
closer to the street than the setback standards allow.

A variance could not be granted in these cases:
• An elderly neighbor is pleased her grandson came over

and built a carport on the side of her house over the
weekend. But the carport is located in the sideyard set-
back area where the local ordinance does not allow it. The
carport could have been built on the back of the house
and been in full compliance. Now she does not want to
have to tear off the carport and seeks a variance. It must
be denied.

• A property owner divided his land to make two commer-
cial properties. He now wants a variance allowing a drive-
way to be closer to the corner than the ordinance allows
on the second lot. If he had not divided the property, no
variance would be necessary. Since he created the
hardship, no variance can be given.

• A property owner sold an easement to the natural gas
company across a residential lot. Now he cannot build on
the gas line easement and there is not enough land left on
the lot to meet setback standards in the ordinance and
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build a normal-sized house. The gas company paid him
damages for the loss of his right to build, but now he
wants a variance so the land can be developed anyway.
There is no hardship. He has already been compensated
for the loss of use and he created the problem by selling
the easement. A variance cannot be given.

Three important concepts to understand:
1. A variance cannot be given to resolve hardships that were

created by the property owner or a predecessor owner if
the ordinance from which the owner wants a variance was
in effect when the owner created the hardship.

2. A variance may not be needed if the ordinance could be
interpreted as allowing the proposed use and does not
clearly prohibit it. The property owner should appeal the
decision that interpreted the ordinance against the use
instead of seeking a variance.  See the discussion about
appeals that follows in Chapter 13.

3. The land use appeal authority does not have the power to
legislate, to amend the ordinance, or to grant use vari-
ances.  For example, it cannot allow someone to build a
gas station in a residential zone. Just because the board
cannot approve a variance does not mean that the local
government cannot offer some help to the property owner.
It means they are before the wrong body. The council or
county commission has the power to amend the ordinance
in such a way that a variance is not necessary. That is
where the issue should be resolved if the board cannot
issue a variance. It is not the job of the board to correct the
ordinance as it was enacted by the legislative body. The
board can grant variances where variances are clearly jus-
tified by situations that fit the requirements. It is not a leg-
islative body and cannot correct defects in the ordinance
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just because it disagrees with what the clear meaning of
the ordinance requires.

1Utah Code Ann. §10-9a-302(5) (municipalities); Utah Code Ann. §17-27a-302(1)(e) (counties).
2Utah Code Ann. §52-4-2 (Open and Public Meetings) defines what a meeting is and who is sub-
ject to the Act. Typically, staff functions do not trigger a duty to post an agenda or give public
notice. 
3Id.
4Utah Code Ann. §10-9a-509 (municipalities) Utah Code Ann. §17-27a-508 (counties).
5Brendle v. City of Draper, 937 P.2d 1044 (Utah App. 1997).
6Utah Code Ann. §10-9a-103(5) (municipalities); Utah Code Ann. §17-27a-103(5) (counties).
7Utah Code Ann. §10-9a-507 (municipalities); Utah Code Ann. §17-27a-506 (counties).
8Utah Code Ann. §10-9a-202 (municipalities); Utah Code Ann. §17-27a-202 (counties).
9Utah Code Ann. §10-9a-801(3) (municipalities); Utah Code Ann. §17-27a-801(3)(c ) (counties).
10Utah Code Ann. §10-9a-701(4) (municipalities); Utah Code Ann. §17-27a-701(4) (counties). 
11Davis County v. Clearfield, 756 P.2d 704 (Utah Ct. App. 1988), note 9, citing C.R. Invs., Inc. v. Vil-
lage of Shoreview, 304 N.W.2d 320 (Minn. 1981) (emphasis added).
12Id. citing, Thurston v. Cache County, 626 P.2d 440 (Utah 1981).
13Id. citing, Board of County Comm’rs v. Teton County Youth Services, Inc., 652 P.2d 400, 411 (Wyo.
1982).
14Utah Code Ann. §10-9a-507 (municipalities); Utah Code Ann. §17-27a-506 (counties).
15Patterson v. Utah County Bd. Of Adj., 893 P.2d 602, 604, note 6 (Utah Ct. App. 1995).
16Utah Code Ann. §10-9a-103(34) (municipalities); Utah Code Ann. §17-27a-103(37) (counties).
17Utah Code Ann. §10-9a-605(1) (municipalities); Utah Code Ann. §17-27a-605(1) (counties).
18Utah Code Ann. §10-9a-605(2) (municipalities); Utah Code Ann. §17-27a-605(2) (counties).
19Utah Code Ann. §10-9a-605(3) (municipalities); Utah Code Ann. §17-27a-605(3) (counties).
20Under Utah Code Ann. §10-9a-603 (municipalities) and Utah Code Ann. §17-27a-603 (counties),
local government can impose platting requirements on any subdivision as defined in state statute.
The city council or county commission need allow no exemptions for those subdivisions of 10lots
or less, but it may if it wishes to under Utah Code Ann. §10-9a-605 (municipalities) and Utah
Code Ann. §17-27a-605 (counties).  If not exempted by local ordinance, every lot split must go
through the entire formal process.  Land previously created by an legal agricultural subdivision
may not be used for a nonagricultural use unless it can conform to current ordinances allowed
under Utah Code Ann. §10-9a-603 (municipalities) and Utah Code Ann. §17-27a-603 (counties).
21Utah Code Ann. §10-9a-604 (municipalities); Utah Code Ann. §17-27a-604 (counties).
22For example, see a recent Utah Court of Appeals case, Busche v. Salt Lake County, 2001 UT App
111.
23Utah Code Ann. §10-9a-207(1) (municipalities); Utah Code Ann. §17-27a-207(1) (counties).
24Utah Code Ann. §10-9a-207(2) and (3) (municipalities); Utah Code Ann. §17-27a-207(2) and (3)
(counties).
25Utah Code Ann. §10-9a-208 (municipalities); Utah Code Ann. §17-27a-208 (counties).
26The planning commission is charged to recommend the designation of a “land use authority” to
consider land use applications and to propose streamlined approval processes under Utah Code
Ann. §10-9a-207(1) (municipalities); Utah Code Ann. §17-27a-207(1) (counties).  The planning
commission also is to propose a subdivision ordinance under Utah Code Ann. §10-9a-602 (munic-
ipalities); Utah Code Ann. §17-27a-602 (counties) under which plats are to be approved by a “land
use authority” as described in Utah Code Ann. §10-9a-604 (municipalities); Utah Code Ann. §17-
27a-604 (counties). “Land Use Authority” is defined at Utah Code Ann. §10-9a-103(13) (munici-
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palities); Utah Code Ann. §17-27a-103(16) (counties), to include a single person or a board or com-
mission charged to act upon a land use application.
27Utah Code Ann. §10-9a-207 (municipalities); Utah Code Ann. §17-27a-207 (counties).
28Utah Code Ann. §10-9a-702 (municipalities); Utah Code Ann. §17-27a-702 (counties).
29Utah Code Ann. §10-9a-701(1)(a) (municipalities); Utah Code Ann. §17-27a-701(1)(a) (counties).
30Utah Code Ann. §10-9a-701, 702 (municipalities); Utah Code Ann. §17-27a-701, 702 (counties).
31A multi-person appeal authority would be considered a public body subject to the Open and
Public Meetings Act at Utah Code Ann. §52-2-2(3)(a).  A notice would therefore need to be post-
ed 24 hours before a meeting is held as for any public meeting. See appendix B – Open and Pub-
lic Meetings.
32Utah Code Ann. §10-9a-701, 702 (municipalities); Utah Code Ann. §17-27a-701, 702 (counties)
govern the establishment of an appeal authority in each county or municipality.  The appeal
authority can be a single person, or a multi-person board. The former law, which was repealed in
2005, required the Board of Adjustment to comply with the Open and Public Meetings Act (Utah
Code Ann §52-2-1 et. seq.) when hearing appeals, but a single person is not subject to the Act, so
need not comply.  There is no requirement that an appeal authority conduct hearings in the state
statutes cited in this footnote, but their meetings would be public meetings.  Under recent case
law precedent from the Utah Supreme Court, the deliberations of a quasi-judicial body are not
subject to the Open and Public Meetings Act.  See Dairy Prod. Servs., Inc. v. Wellsville, 2000 UT 81,
13 P.3d 581 (Utah 2000).
32Utah Code Ann. §10-9a-702(3) (municipalities); Utah Code Ann. §17-27a-702(3) (counties).
34Utah Code Ann. §10-9a-702(2) (municipalities); Utah Code Ann. §17-27a-702(2) (counties).
35Wells v. Board of Adjustment of Salt Lake City, 936 P.2d 1102 (Utah App. 1997). Also see Utah Code
Ann. §10-9a-801(3)(c ) (municipalities); Utah Code Ann. §17-27a-801(3)(c) (counties).
36Utah Code Ann. §10-9a-708 (municipalities); Utah Code Ann. §17-27a-708 (counties).
37Wells, supra, note 35.
38Id.
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Burdens on 
New Development
1. Imposing Conditions and Exactions on Development
Approvals

We consider these separately because the issues involved over-
lap several areas of land use activity, such as:
• Subdivisions. When a subdivision is approved, what

requirements can be placed on the developer or property
owner as conditions of the approval?

• Conditional Uses. When a conditional use permit is
approved, are there limits to what the local officials can
demand in order to make the use compatible with the
zone and neighborhood?

• Variances. When a property owner seeks a variance, can
the land use appeals authority impose requirements and
conditions on the variance? How are those additional bur-
dens limited?

• Other Situations. When a property owner seeks access to
a state road; when any special approvals are required that
allow for conditions; when a homeowner seeks to connect
to utilities and is told there are conditions to do so; and in
other similar situations.



What can the government require a property owner/applicant
to do in order to get a permit or approval?

The United States Supreme Court has laid down guidelines for
conditions that offer some help in evaluating the balancing that
must be done in making sure that government does not go too
far in burdening changes in land use.
The Utah State Legislature wrote these standards into statute in
2005 by enacting new language which reads:

A municipality (or county) may impose an exaction or exac-
tions on development proposed in a land use application if:

1. an essential link exists between a legitimate govern-
mental interest and each exaction; and

2. each exaction is roughly proportionate, in both nature
and extent, to the impact of the proposed develop-
ment.1

The basic issues are:
1. Does the proposed condition or requirement advance

some legitimate government function? Is it the kind of
issue that local planners should even be involved with?
Does it relate to an issue that is within the jurisdiction of
local land use controls?

2. Does the proposed condition or requirement solve some
problem created by the development or mitigate some
negative aspect of the proposed land use?

3. Is there a roughly proportionate balance between the
problem and the cure? Is the condition or requirement
“overkill” or does it fairly balance the duty imposed on
the applicant and the burdens the proposed development
places on community resources?
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Case Law — Nollan v. California Coastal Commission

A prime example of an illegal condition was brought to light in the

story of the Nollan family, who owned property near Santa Barbara,

California. They went to get a permit to demolish their beachside bun-

galow and replace it with a larger house. The California Coastal Com-

mission is given statutory authority to comment on the building per-

mit. When the Nollans went to the commission, they were told they

would have to deed an easement for public access to their beach to

the State of California. Nollan objected. He objected all the way to

the United States Supreme Court, which agreed that the commission

had gotten a little carried away. The court held the purpose of the

Who Can Impose Conditions?

The California Coastal Commission illegally demanded the Nollan family give

away easements for public access to this beach in order to get a building per-

mit. Photograph courtesy of Prof. Daniel Mandelker.

4. Is there a less intrusive way to solve the problem? Does
the proposed condition address the issue, but in a manner
that limits very significant property rights or impose a
heavy burden when some other, less intrusive option
would also solve the problem without imposing such a
harsh burden?



Case Law — Dolan v. Tigard, Oregon

In another case, Florence Dolan wished to expand her hardware store

in Tigard, Oregon. The City of Tigard required her to dedicate land to

the city for a bike path, but Florence could not understand why. She

saw no connection between her expanding a hardware store and the

city’s worthy desire for a bike path. (It may be that in all her years of

selling plumbing supplies, no one had ever taken a toilet home on a

bicycle!)

The city’s condition was struck down by the court because Tigard

had not shown that the bike path solved any problem that Florence

had created.
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Above is Florence Dolan’s hardware store in Tigard, Oregon, which she wanted to

expand. Her refusal to accept the conditions imposed by the city led to her vic-

tory before the U.S. Supreme Court, which held the conditions imposed on Ms.

Dolan constituted a “taking.” Photograph courtesy of Prof. Daniel Mandelker.

What Conditions Can Be Imposed?

commission was to preserve access to the beach, but that charter did

not include a mandate to demand easement for access across the

beach. The commission was operating outside its authority and was

attempting to solve problems it was not created to solve. The require-

ment to “exact” the easement was therefore a “taking.”
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Rough proportionality

Even if the bike path the city demanded of Florence Dolan was
necessitated by the occasional cycling handyman, the court also
stated that showing some vague relationship was not enough.
Government entities must show, by an individualized analysis in
each case, that the dedications and exactions imposed on devel-
opment are roughly in balance, imposing a burden sufficient to
offset generally the burdens created by the development and not
significantly more.
For example, if a homeowner has an adult child who wishes to
build a home near the parents and the family decides to divide a
two-acre lot into two one-acre lots, then it would be appropriate
to require them to provide the normal amenities for that new
home. If the roads in the area are 60 feet wide in single family
neighborhoods, then it could be required that the road in front of
the new lot be widened to become 60 feet. This width has already
been established by the community as the normally required
road width for single-family occupancies.
But if the community has a plan that an arterial highway be built
along the roadway where this lot split is occurring, it is often
tempting to require the homeowners to dedicate enough land for
the future four-lane highway. This would be inappropriate and
illegal since the proposed home is not creating the need for a four-
lane highway.
If the proposal was to build a truck stop, then maybe the four-
lane road would be justified. But the property owner can only be
required to solve problems in a manner that is “roughly propor-
tionate” to the burdens his development is creating.
Least intrusive solution

Lastly, it needs to be considered that even if the goal of the con-



Above is the creek behind Florence Dolan’s hardware store. The U.S. Supreme

Court said, while the city could restrict development along the creek, it could not

require the creek be deeded to the city as a condition of development.

dition is an appropriate goal, and even if it solves a problem the
proposed land use creates or aggravates, and even if the condi-
tion is roughly equal to the problem it is meant to solve, there is
still one more issue to consider.
There are some particularly sacred rights that the courts have
recognized for all property owners. For example, in the case of
Florence Dolan, the city also attempted to force her to dedicate to
the city an environmentally sensitive creek that ran along her
property. The goal was to create a public parkway, which had no
connection to Dolan’s store, but the city claimed that the dedica-
tion of the land was necessary to protect it as a floodway. There
is no doubt the city has a duty to protect floodways, but the same
result could have been reached by simply limiting her ability to
build along the creek. By making her keep it clear for the storm
water that her expanded parking area was going to create, the
city could solve the flooding problem. There was no legal justifi-
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cation for its attempt to grab the title to the land along the creek
in order to use it for a city park when building development
restrictions would have adequately protected the flood plain.
The city had raised an appropriate issue, but the wrong solution
was imposed. Indicating the right to exclude others from her
property was a sacred, protected right, the U.S. Supreme Court
struck down the dedication requirements as too intrusive.
Utah courts have held that local land use processes cannot
impose conditions, impact fees, dedications, and other burdens
on development if those who will use the property will not ben-
efit from the public improvements and amenities they finance or
donate.2 For example, a city could require the property owner to
install curb and gutter along the front of the property, but not
force the property owner to cure an existing storm water prob-
lem up the street above his property which was caused by the
lack of curb and gutter in front of someone else's lot.
Other examples of inappropriate burdens and conditions:
• A subdivider may be required to meet a city-wide stan-

dard for open space, but that does not mean he can be
required to convey title to the open space to the city.

• Those developing land on hillsides cannot be required to
install trails across private property when those develop-
ing land in other parts of the city have no requirement to
dedicate trails.

• A property owner cannot be required to pay an impact fee
for water lines and then also have to build water lines,
completely at his expense, which the impact fee is sup-
posed to pay for.

• If a development demands an 8-inch water main to serve
its residents, local officials cannot demand that a 12-inch
main be provided because that is what is needed to pro-

115Burdens on New Development



vide for other potential development in the area.  The city
should pay the cost of upsizing the water lines for the
additional capacity.

However, it is important to note:

• A developer can volunteer public improvements if they
wish to.

• There are sometimes legitimate trade-offs where the com-
munity gives bonuses in density and lot sizes in return for
voluntary public improvements.

Legal conditions and exactions on development must meet four
tests:
1. advance a legitimate public purpose and be within the

scope of the government entity to impose;
2. address some burden created by the development;
3. be roughly proportionate to the burden imposed on the

development; and
4. solve the problem in the manner which is least intrusive

on protected property rights.
Tips for participants

This corner of land use activity is a busy place to be. Local gov-
ernments continually seek to accommodate development and
change without adding new tax burdens on the existing popula-
tion. A developer is a tempting target. They are usually from out
of town.  They are here to make money and supposedly have
some to share.  They are promoting a change and are considered
the root cause of some of the problems the municipality faces, so
requiring them to solve some problems seems only fair.
As far as it goes, of course, there are fair and logical justifications

A Utah Citizen’s Guide to Land Use Regulation116



for imposing burdens on development. The problem comes from
the fact that sometimes the locals get a little carried away and
impose disproportionate burdens that are out of balance.
As a practical matter, however, there is no easy way for the
landowner to fight the imposition of burdens on his proposals.
Any appeal of the burdens imposed is going to take time, and
landowners don’t usually have time. They usually have more
money than time, and if they don’t get moving, they could miss
their development opportunity.
Those who make their living in the development business also
have a valuable ongoing relationship with the building official,
the zoning administrator, and citizen planners. They worry
about whining too much or fighting back against unfair require-
ments because they need to work with local officials and there
are always issues where a developer needs cooperation. Where
local officials have so many ways to regulate development, those
who are regulated have learned that it does not pay to kick up
too much of a fuss.
If you are getting started in the development business, when you
attempt to get approval for your first project you need to be very
pessimistic about the cost and time involved in the process. You
can, of course, insist upon an absolutely legal approval process if
you are willing to take the time to run appeals and do the neces-
sary work to make sure that every condition of approval is legal
and fair. But it is quicker, and often cheaper, to go with the flow,
accept some inappropriate regulation, and get the job done soon-
er, if not less expensively.3 (I am not advocating what the U.S.
Supreme Court has called “an out-and-out plan of extortion” but
only pointing out the realities.)
In Chapter 10, we discuss appeals. Perhaps there might be some
method among those outlined there that could fit a given situa-

117Burdens on New Development



tion and allow an appeal of disproportionate burdens in a man-
ner that resolves the issue without taking too much time or
resulting in long-standing hostilities. This is an area the Proper-
ty Rights Ombudsman is hired to assist with, so do not hesitate
to call.

2. Impact Fees

Impact fees are imposed on each house, business, or other devel-
opment based on the expected cost of public facilities to service
that unit of development. They are general and usually apply
community-wide. They are set by ordinance, based on a com-
munity capital improvements plan, and can usually be relatively
easily predicted and calculated. Counties, cities, towns, special
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enue in handling the expansion, but not replacement of utilities.
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districts (government utilities), and even private utility compa-
nies can set impact fees. They all have to follow the same basic
rules, however.4
Impact fees can only be assessed for capital expansion projects
related to water, waste water, storm water, municipal power,
roads, parks, recreation, open space, trails, police and fire sta-
tions, and environmental mitigation.5
Under state statute, a local government entity also must follow
precise procedures to enact an impact fee ordinance.6 If those
specific statutory requirements are not followed, then a fee can
be attacked and invalidated on that basis alone.7
In two 1999 Utah Supreme Court cases, the Home Builders of
Utah challenged the formalities associated with the imposition of
impact fees. The court held that municipalities must first disclose
the basis upon which impact fees are imposed to anyone who
challenges the reasonableness of the fees. The person opposing
the fees must then show a failure by the governmental entity to
comply with the constitutional standard of reasonableness. This
burden is logical when it is understood that impact fees are
imposed by ordinance, and therefore the courts will uphold
them as long as they comply with state law it is reasonably
debatable that they advance some public interest.8
The court also held the conditions required by case law and
statute to make an impact fee legal need not be specifically ana-
lyzed by each city council member or commissioner before the
fee is imposed. Decision makers may rely on the expertise of oth-
ers in setting fees. If, in a later appeal, it is determined that the
fees meet the statutory legal guidelines, then they will be upheld.
Whether the fees are reasonable is not a matter of mathematical
exactness. Such precise equality is neither feasible nor constitu-
tionally vital.9
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Among the impact fee requirements are:
1. a comprehensive review of the expected growth in the

community, the needed public facilities to accommodate
that growth, and the cost of those facilities; 

2. the cost to provide adequate facilities for each house, busi-
ness, or other component of the expected growth;

3. a calculation of how the cost of those facilities is to be pro-
vided. There is no requirement that all of the incremental
cost be borne by impact fees, although that may be the
preferred option chosen by the governing body of the enti-
ty imposing the fees;

4. the capital facilities plan need not be created in its full for-
mality if the entity imposing the fee has fewer residents or
serves a population of 5,000 or less. These smaller entities
must simply base their impact fees on a “reasonable plan;”

5. strict notice rules must be followed as the impact fee struc-
ture is set up;

6. accounting of the receipt and expenditure of the fees must
be as outlined in the statute, and the funds must be kept
separate from other monies; and

7. impact fees can only be imposed to accommodate new
growth. The proceeds cannot be used to cure pre-existing
deficiencies.10

In an earlier case, the court held that the presumption of consti-
tutionality applies to a municipality’s establishment of impact
fees. In order to avoid the impact fee, that presumption must be
attacked by competent, credible evidence that the fees are unrea-
sonable.11
Impact fees can be appealed in a variety of ways. One can go to
court, ask for an appeal to the governing body of the entity that
imposes the fees, or even demand arbitration of the amount, pro-
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cedures, or accounting related to impact fees.12 It gets a little com-
plicated, but at least all the rules are in the same place in the
statute. Take a breath, plow through them, and you should be
able to figure it out. Be sure to read both applicable sections about
appeals.13
Of all the different aspects of land use management about which
a citizen may wish to get information, impact fees are among the
easiest to analyze. Since there are specific requirements that must
be met to impose them, there is a defined paper trail that can be
reviewed and scrutinized. The stakes are too high, generally, for
the local utility or government entity to play fast and loose with
the documentation. If you would like to see it, simply make the
request and you will usually be satisfied with what you receive
to justify the fees.
If the documents are not available, there is trouble in the heart-
land because some serious accountability errors have been made.
Impact fees may not always seem fair, but the analysis to support
them must be made available for you to make that judgment on
your own. If there is no documentation to support them, they are
void and unenforceable.14
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1Utah Code Ann. §10-9a-509 (municipalities); Utah Code Ann. §17-27a-507 (counties).
2Banberry v. South Jordan, 631 P.2d 899 (Utah 1981).
3Nollan v. California Coastal Comm’n, 483 U.S. 825 (1987).
4See, generally, the Utah Impact Fees Act, Utah Code Ann. §11-36-101 et. seq.
5Utah Code Ann. §11-36-102(12).
6Utah Code Ann. §11-36-101, et. seq.
7Utah Code Ann. §11-36-401(4).
8Home Builders v. City of North Logan, 1999 UT 63, 983 P.2d 561 (Utah 1999).
9Home Builders v. City of American Fork, 1999 UT 7, 973 P.2d 425 (Utah 1999).
10See, generally, the Utah Impact Fees Act, Utah Code Ann. §11-36-101 et. seq.
11Banberry, id. at note 2.
12Utah Code Ann. §11-36-402.
13Utah Code Ann. §§11-36-401, 402.
14Utah Code Ann. §11-36-201.
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1. Religious Land Uses

In a world where we are getting used to the federal govern-
ment’s involvement in many areas of our lives, we must accom-
modate an increasing interest from Washington, D.C., in local
land use management. An example of this is the Religious Land
Use and Institutionalized Persons Act of 2000 (RLUIPA),1 a bill
co-sponsored by Utah’s own U. S. Senator Orrin Hatch and fel-
low Senator Ted Kennedy.
RLUIPA basically provides that if the user of land is a church,
then no land use regulation can be applied which imposes a
“substantial burden” on the religious exercises unless the local
government involved demonstrates two things:
1. the regulation furthers a “compelling”government inter-

est; and 
2. the regulation is the “least restrictive” means of achieving

the end desired.2
The property user must establish the regulation is a substantial
burden. Once that is accomplished, the government entity
imposing the burden must establish the compelling need and
that there is no less restrictive means of accomplishing the goal
of the regulation.3

8CHAPTER

123

Federally Mandated Rules



A Utah Citizen’s Guide to Land Use Regulation124

The local regulator also bears a burden in showing its regulations
treat a religious use no more harshly than non-religious uses;4 the
rules do not discriminate against any particular religious uses;5 no
rule acts to eliminate religious uses from a municipality or county;6
and no rule “unreasonably limits religious assemblies, institutions,
or structures within a jurisdiction.”7

The law also provides these rules are to be interpreted broadly to
protect religious freedom.8
The Utah State Legislature enacted a similar statute in 2005, guar-
anteeing the right to use land for religious purposes would be
protected by state, as well as federal law.9
These burdens are no small thing. As we discussed in Chapter 4,
local regulations typically will be upheld if it is “reasonably
debatable” they advance some public good. But under RLUIPA,
religious uses only can be substantially burdened by regulation if
the need for the regulation is “compelling,” which means the city
or county must prove the issue involves a significant matter of
public safety and health.
The U.S. Supreme Court said that the duty to show a “compelling
state interest” to justify a local regulation is “the most demand-
ing test known to constitutional law.”10

So, for example, occupancy and adequate exits from an auditorium
probably could be regulated, but building color, height, materials,
design, and setbacks probably could not. Purely aesthetic rules
might be suspended for religious uses, if they impose “substan-
tial” burdens.
This, of course, raises some interesting questions: 
• What is a “church” anyway?
• What is “religious exercise?”
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Case Law — Martin v. The Church of Jesus Christ

of Latter-day Saints

A case well-known to some Utahns illustrates the point. In 2000 in

Belmont, a suburb of Boston, MA, the Church of Jesus Christ of Lat-

ter-day Saints dedicated a temple which did not have a steeple. 

How Can Religious Uses Be Regulated?

After months of delay, the steeple is placed onto the LDS Temple near Boston,

Massachusetts. This only occurred after the state’s highest court ruled that reli-

gious uses were exempt from the local height restrictions. Deseret Morning

News.



The law apparently does not apply to the non-religious uses of a
church, but only the religious ones. So a church that operated a
cannery would be regulated just like any other cannery, but a
house of worship would be exempt from many controls.
While this case in Massachusetts was not under RLUIPA, the
state statute that was the basis for the church’s defense read in a
similar manner to the new federal statute and the new Utah law.
As the new laws are interpreted by the courts, we can expect sim-
ilar results.
A federal circuit court of appeals also held in 2003 that members
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The house of worship was built on a five-acre site in a residential

zone. Churches are an allowed use in the zone, but architectural con-

trols limit the height of buildings there. 

The Church of Jesus Christ of Latter-day Saints modified the plan to

propose a lower steeple, but one that still exceeded the limit signifi-

cantly.

In the trial that some neighbors brought against the church, the local

judge ruled that the height of the steeple was not “essential to the

worship” of the church. The Massachusetts Supreme Judicial Court

(the highest court in the commonwealth) ruled the trial court was

wrong:

It is not for judges to determine whether the inclusion of a partic-

ular architectural feature is “necessary” for a particular religion.  A

rose window at Notre Dame Cathedral, a balcony at St. Peters

Basilica, are judges to decide whether these architectural ele-

ments are “necessary” to the faith served by these buildings? [sic]

The judge found, as she was compelled to do in the face of over-

whelming and uncontradicted testimony that temples “are places

where Mormons conduct their sacred ceremonies.” No further

inquiry as to the applicability of the law [granting religious struc-

tures exemptions from local land use regulations] was warranted.11 



of a local city council could be personally liable for their actions
in denying an individual application for permission for religious
assembly.12
Attorneys’ fees are allowed as if any violation of RLUIPAwere a
civil rights act violation.13
So, if the user of property in your community is a church, be pre-
pared to suspend the normal rules. The real potency of the act
is that it gives a religious institution that feels “put upon” by a
local land use regulation an immediate appeal to federal court.
This is a very powerful tool, since normal land use claims must
go through the state court system only,  never receiving what
some consider the more sophisticated and unbiased services of a
federal judge.
The best advice to all involved in the review and approval of reli-
gious land uses is, of course, to engage in an earnest discussion
of what can be accommodated without resorting to legal wran-
gling and court action. Once RLUIPA is understood by all, the
issues should be much easier to resolve. Those working to
resolve problems in good will can save time, hassle, and money,
including the limited resources of a church.14

2. Group Homes—Fair Housing Act

As with religious uses, the U.S. Congress has entered the arena
of local land use regulation when housing for those with disabil-
ities is involved. 
The federal Fair Housing Act15 provides that it is unlawful to dis-
criminate in the sale or rental, or to otherwise make unavailable
or deny a dwelling to any buyer or renter because of a handi-
cap.16
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A person is handicapped if he or she has a mental or physical
impairment.17 This could include a wide range of limitations on
a person’s life and health, including the effects of recovering
from drug and alcohol addiction.18
A local regulation may be found in violation of the act if it is
shown to have a “disparate impact” on a particular group of peo-
ple that the act was enacted to protect.19 Another standard in the
act is that local rules are in violation if they fail to make “reason-
able accommodations,” in allowing  people with disabilities an
equal opportunity to live in a dwelling.
When these rules are applied, the local government must balance
the interests of the person with a disability against the demands
of public health, safety, and welfare. What is forbidden is for
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St. Stephen’s Church is located beside Truman Elementary in West Valley City. A
case decided in 2000 involved a proposal to locate a group home for those recovering
from substance addictions next to the church and school.



local policies or practices to have a discriminatory effect. Agroup
which claims discrimination must establish that others in a sim-
ilar situation are treated differently even if that discrimination is
unintentional.20 
If all group homes in a community are treated the same, then no
violation of the Fair Housing Act would occur. But if homes for
recovering substance abusers are not given the same allowances
as sorority houses, for example, then the red flags of the act may
be triggered.21
The other issue is whether or not the community is making a
reasonable accommodation of a proposed group home use.
“Reasonable accommodation” has been interpreted to mean that
the city or county must change any rule that is not justified by a
compelling state interest so that the rule does not place onerous
burdens on handicapped individuals.22
Remember, of course, that the word “reasonable” is used here.
The community must only adjust the rules if to do so is reason-
able under the circumstances. Factors such as traffic, congestion,
and cost may be used to review what is reasonable, but they may
only be applied to limit dwelling units for the disabled if there
are no less burdensome options available to offset the impact of
group living. The characteristics of a proposed group home that
are used to consider what accommodations are reasonable can-
not include those that would only apply to a group home for the
disabled.23
Of course the analysis involved in these cases is an administra-
tive one and any conclusions drawn must be based on substan-
tial evidence on the record. To deny or overly burden a proposed
group home with only the complaints of neighbors as a basis will
surely run afoul of the act.24
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Case Law — Episcopal Church v. West Valley City

An example of this comes from West Valley City where the Episcopal

Church of Utah is affiliated with a residential treatment facility for

recovering drug addicts and alcoholics known as The Haven. The pro-

posal was to meet the increasing need for such a facility by using the

vacant lot adjacent to St. Stephen’s Church at 4615 South 3200 West

in West Valley City.

The work of the Episcopal Church in Utah is legendary, and there is

no way to really over-praise the tremendous efforts made for the

homeless and disadvantaged in our state that the church has

achieved. But when they proposed a group home next door to the

playground at Harry S Truman Elementary School, the local residents

The act also has been interpreted to impose the burden of mak-
ing accommodations on the local government, not on the appli-
cant. If the community determines the use does not fit in a cer-
tain area, for purely empirical reasons, it still may bear the bur-
den of suggesting some options that would allow the group
home to locate in town. In a Utah case, the court held “the
responsibility rested with the city to initiate and make the accom-
modation.”25

The obvious discomfort this places on local political office hold-
ers is predictable. There could hardly be anything in the land use
arena more unpleasant than to tell the neighbors rallying against
a home for those recovering from substance abuse that they must
not only endure the placement of the home in their neighbor-
hood but “accommodate” it. Despite the belief of this author that
many of the negatives associated with some land uses are more
perceived than real, it would be unrealistic to discount the strong
reaction that neighbors have when such uses are proposed in
their own back yards.
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objected. They objected strongly and they objected long and loudly.

Ironically, there was no forum for them to voice that objection for-

mally because the prospective group home, as proposed under the

West Valley zoning ordinances, did not need any approvals that

required a public hearing.

The premises were zoned R-1-8, which allowed residential uses. The

group home is a residential use and, under the Fair Housing Act, it

must be allowed in any residential zone just like a single family home.

Since someone proposing to build a single family home just needs to

get a building permit, then a building permit is all the act says is

needed for a group home.

West Valley City was understandably reluctant to grant the approval

as casually as a building permit for a home is handled, so a lawsuit

resulted.

St. Stephen’s Episcopal Church as seen behind a playground at Truman Ele-

mentary in West Valley City. The proposed group home would have been on

land to the right side of the church in this photograph.



The federal court in Salt Lake City held that the church had not estab-

lished that the denial of the permit was discriminatory, because no

evidence was offered by the church that other group homes were

treated differently than theirs. But the church won on the “reasonable

accommodations” test. 

While the city claimed to have offered help in the location of the

group home, the court held that:

In the present case, no evidence whatsoever has been estab-

lished other than the complaints of neighbors. Regardless of who

bears the burden here, it is clear that the City has made no

attempt to accommodate this facility. In fact, a decision was

made to deny the permit for the facility before the application

was even received.26

On the other hand (the church) has asserted that there is a great

need for Haven West to be a group facility located in a residential

neighborhood. Those recovering from addiction have been shown

to benefit from living with others in similar situations, and their

presence in residential neighborhoods allows the recovering indi-

viduals to re-integrate into the community at large. It thus

appears that there is currently no other way for recovering

addicts who require this facility to receive housing in West Valley

City.27

The church won the case and is now working with West Valley City

to design “reasonable accommodations” that will allow this facility to

be built.

Like the federal act related to religious uses, the Fair Housing Act
has teeth, allows for immediate access to federal courts, and for
legal fees for successful plaintiffs. Those who must deal with
proposed group homes in a community would do well to under-
stand the broad provisions of the Fair Housing Act as they make
the “reasonable accommodations” necessary to allow such uses
and comply with the act.
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3. Cellular Towers and Communications Facilities

The federal Telecommunications Act of 1996 (TCA) was passed
with the clear intent to “preempt certain areas of local zoning
control.”27 The justification for doing this was that there was a
national need to provide “a framework designed to accelerate
rapidly private sector deployment of advanced telecommunica-
tions services to all Americans.”29

The TCA basically provides that local regulations must not play
favorites between different providers of wireless services and
should allow personal wireless services to be provided.30
The law also provides that local land use regulators may not cite
“environmental effects of radio frequency emissions” as a basis
for regulation if the facilities comply with the rules of the Feder-
al Communications Commission.31
A wireless company who wishes to complain about inappropri-
ate regulation has direct access to state court, federal court, or
even the FCC with its complaints.32
The theme here, if not already apparent, is that the hands of local
governments will be tied by Congress when enough anecdotes
about irrational or discriminatory land use decisions make it to
the ears of powerful legislators. 
In the case of the wireless rules, it is obvious there are influential
lobbyists who convinced a few senators and members of con-
gress that the competitive nature of the marketplace depended
on federal preemption of local law because NIMBYs and small-
town politicians were making irrational decisions based on
rumors of health problems near radio towers. The quick solu-
tion? A federal law that put an end to such local excesses and tied
the hands of local regulators from sea to shining sea.
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On the other hand, local regulation of communication towers
has been upheld where they relate to some proper zoning pur-
pose. Restrictions on location, placement, height, fencing, mini-
mum land area, setback, screening, painting, landscaping, or
even disguises are likely to be upheld if they do not so burden
the use as to be unreasonable.33
Subsequently, as participants in the land use arena, we must
understand these federal rules resulted from what Congress
determined was excessive regulation by local government. If we
exercise self-restraint in our tendency to regulate, such heavy-
handed federal regulations will often be unnecessary.

4. Sexually-oriented Businesses

SOBs, as they are unaffectionately known in local land use cir-
cles, are as volatile a subject as there is in this corner of the law.
Few are willing to admit to frequenting them, but they generate
tens of billions of dollars in revenues nationwide. The major
advantage is that the U.S. Supreme Court has allowed them to be
included in the definition of “free speech” that the Bill of Rights
is supposed to protect.
This means that when those who wish to promote adult enter-
tainment—bookstores, cable channels, video stores, and other
similar uses—go to court to challenge local land use regulations,
they often win.
There are abundant provisions in state law that are designed to
allow local government to regulate SOBs.34 But the preemptive
power of the federal courts makes regulation very tricky in actu-
al practice. Basically, there are some ways that SOBs can be reg-
ulated if done carefully, and some that are just simply off-limits.
The most effective way most communities have found to limit
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the negative effects of SOBs has been through licensing rather
than through land use restrictions. A discussion of this option is
beyond the scope of this book, but those interested would do
well to investigate licensing as well as land use rules to design
the kind of regulation is most likely to be upheld.35
The general guidelines that apply to SOB regulations are:
1. When a municipality attempts to regulate speech, the nor-

mal deference extended by the courts is lost, and there is
no presumption of constitutionality. The burden shifts to
local government to justify the regulations imposed.

2. The regulations must be shown to flow from external
effects of the business and not from local political pres-
sures. They must be carefully drafted, and this is no place
for amateurs. The consequences of violating someone’s free
speech under the Civil Rights Act can be significant and
personal.
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Adult businesses are more common and more profitable than ever. While they may be
regulated, communities seeking to totally eliminate them will run into the free speech
protection of the first amendment.



3. A community cannot eliminate all SOBs within the city
limits, either by attempting to do so outright or through
the back door by imposing burdens that no business per-
son can meet. There must be enough locations identified
as being available for adult uses in the community that
those wishing to establish an SOB can do so reasonably.

4. Ordinances can be upheld if they address undesirable sec-
ondary effects of SOBs and do so with sufficient evidence
supporting their regulations. The rules should be “con-
tent-neutral” and apply to all situations where similar sec-
ondary effects may apply and not just to SOBs. Distance
limitations to churches, schools, and other SOBs have
been upheld. A ban on total nudity also has been upheld,
although several cases involved in this specific issue are
making their way through the Utah courts as this publica-
tion is being written.

5. Sign Ordinances

Regulation of business signs raises the specter of free speech
because that’s what signs do—they communicate “commercial
speech” to the public. Some object to them as much as they do to
adult uses because they consider signs ugly in any form. Others,
including just about every mom and pop in business for them-
selves, consider their signs as one of their most significant busi-
ness assets.
A growing inclination to regulate signs more heavily has caused
considerable give and take in the land use arena over the past
few years. Much of the discussion is about local options and dis-
cretion. Extensive regulation of signs will be upheld as legal, but
there are some bedrock rules that must be considered first if sign
regulations are to be appropriately enacted.
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First of all, this is a free speech issue and the U.S. Supreme Court
has laid down the base rules. Regulations cannot be arbitrary or
unreasonable. They must be “content neutral.”36 For example, the
author recently read a local ordinance that prohibited all signs in
residential areas except those related to “seasonal sales of locally
produced fruit and vegetables.” Such an Ordinance would be
stricken, since the ordinance cannot delve into content. A rea-
sonable distinction between “commercial” and “non-commer-
cial” signs can be upheld so that large directional signs can be
used on the freeways without allowing similar overhead signs
advertising businesses at each interchange.
On the other hand, if commercial signs are allowed, then non-
commercial signs also must be allowed.37 Some signs, such as
those offering a property “for sale” or expressing a political view,
cannot be banned in any neighborhood, although the size, quan-
tity, and number of signs can be reasonably restricted. Signs can
be banned on utility poles, trees, sidewalks and wires, but not on
private lawns or in the window of a home.38
An ordinance cannot ban all signs. Sometimes off-premise signs
can be restricted more than the signs that advertise a business
located on the same site as the sign.
Restrictions on the “time, place, and manner” of sign usage can
survive challenge if they are shown to be reasonable and neces-
sary in advancing a legitimate public purpose.39
Existing signs often are protected as “grandfathered” and known
as “non-conforming.” The Utah Legislature has provided special
protection for some such signs.40
The attractive appearance of a community can be the basis for a
sign ordinance, as long as all new signs are treated alike.41 Cer-
tain death can be predicted for an ordinance that pretends to give
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local officials the ability to accept or reject signs based on their
opinions without clear standards and guidelines for the issuance
of permits. Valid ordinances must be supported by evidence that
they seek to further a compelling state interest, directly advance
that purpose, and are narrowly drafted to be no more restrictive
than needed to achieve the public good desired.42
Once these basic, constitutional standards are accommodated,
local sign ordinances become a matter of local discretion.
Remember that the highly restrictive sign controls in Scottsdale,
AZ, or Charleston, SC, exist under the same constitution that
applies in Utah. The most significant aspects of a local sign ordi-
nance are likely to remain political questions decided by majori-
ty vote, not the constitutional limits that can be accommodated
by skillful draftsmanship.43

6. Billboards

Abrief discussion of billboards as distinctly regulated is justified
mainly because of the unique status granted them under Utah
state law. Such ordinances routinely differentiate between “on
premise” signs and “off premise” signs. The off premise signs are
usually billboards. On premise signs are generally allowed with
much more flexibility and acceptance than those located off
premises. At the local level, the sign that a “mom and pop” want
to install is usually looked upon with some favor, while the
absentee corporate owners of the large billboard panels are
sometimes not afforded much hospitality.
At the state and federal level, however, the scale is tipped. The
outdoor advertising industry has been very savvy and actively
involved in political campaigns, lobbying, and influencing fed-
eral and state legislation.
The discretion of local municipal officials and the Utah Depart-

A Utah Citizen’s Guide to Land Use Regulation138



ment of Transportation is somewhat limited by targeted state
statutes, which provide that:

Non-conforming billboards cannot be amortized (phased out
over time) like other non-conforming uses or terminated by
fire or other causality.44
Billboards can only be acquired through eminent domain or
voluntary agreement with the sign owner.45

Outdoor advertising is regulated by state law as well, and the
number, size, and location of signs can be regulated.46 Special
licenses and permits are required to install a billboard, but many
existed before such laws came into effect. Under the Utah Out-
door Advertising Act, if a state highway project requires the
removal of a sign, the owner has a statutory right to relocate it at
the expense of the governmental entity funding the road proj-
ect.47 Billboard owners also have the right to raise their signs if
visibility is reduced by soundwalls or other highway improve-
ments.48
Local government entities are directed by state statute to allow
the relocation or height adjustment as a special exception to the
zoning ordinance.49
These protections are not extended to the signs of local business-
es. The definition of “Billboard” in the code refers specifically to
signs that do not advertise a business located on the same premises
as the sign.50
As you can tell, the land use rules that apply to billboards are
unique. If one is interested in this corner of the law, state statutes
must  be reviewed since they will control if there is any conflict
with local ordinances.
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1. Future Streets and Highways

Local governments have the right to plan ahead for transporta-
tion systems—whether roads, rail systems, or even airports.
They also have the duty to do so. In today’s climate of growth
and expansion with no end in sight, it would be folly to do any-
thing else.
In anticipation of this need, the Utah Legislature worked with
the Utah Department of Transportation, the Utah League of
Cities and Towns, and others interested in the subject to enact the
Utah Corridor Preservation Act of 2001.1 The goal of the UCPA is
to properly balance the needs of the community in keeping
future corridors from being developed with the right of a prop-
erty owner to use his land as he chooses to use it and as the law
properly allows him to use it.
In past years, both state and local agencies would designate a
corridor for a future roadway and then attempt to ban all devel-
opment in that corridor, whether the proposed new construction
was a single home or a subdivision. The constitution prohibits the
imposition of disproportionate burdens of public projects on a
single property owner without the payment of just compensa-
tion, however, so such actions could have been challenged as a
violation of private property rights.
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The UCPA has attempted to provide some guidelines that are
pretty clear and specific. Communities following these guide-
lines will not have much of a problem with private property
“takings” claims.
The purpose of the UCPA is to preserve corridors, of course, but
within two balancing restraints:
1. Corridor preservation is a public purpose, but
2. the acquisition of private property rights for transporta-

tion corridors should be done voluntarily and not through
the power of condemnation.

In order to preserve corridors, both state agencies and local govern-
ment may adopt official maps that show where future roads are
planned to be built. These government entites can then regulate
land in the corridor to limit development and acquire property in
those corridors up to 30 years in advance of need.2
However, those same government entities must protect constitu-
tional property rights. The agency or municipality must respond
to a request that the proposed acquisition of an easement be
changed to the total acquisition of all the property if the property
owner would rather sell the entire parcel involved. On the other
hand, the government must consider acquiring only the portion
of the property  needed for road purposes if the landowner
prefers to sell only part, even if the government initially wants to
buy the whole parcel.3
The real impact of the UCPA will be found when a property
owner wishes to develop his or her property. The UCPA defines
“development” as:
(a) the subdividing of land;
(b) the construction of improvements, expansions, or addi-

tions; or
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(c) any other action that will appreciably increase the value of
and the future acquisition cost of land.4

If the property owner wishes to do any of these things, and the
local government will not allow it, then the property owner may
request that all or part of the property be purchased at fair mar-
ket value. If the state or local government entity involved refus-
es to purchase part or all of the property, as the property owner
requests, then development must be allowed.5
This all sounds good to property owners, of course, but there are
some severe practical limitations at work that all should under-
stand. First and foremost, any court would need to determine
what actions by the municipality or agency actually “limit or
restrict development.” 
My money is on the interpretation the government will not be
said to have limited or restricted development until the proper-
ty owner has applied for development and been turned down in
a final decision and also after exhausting administrative reme-
dies. In Chapter 13, we discuss how difficult that exhaustion
could be. I do not expect the courts to start making governments
shell out money to property  owners until the community or
state agency has had ample opportunity to avoid such a result. 
Although it is far better to negotiate development and work out
some solution, there is a clear right involved here. If the situation
merits drawing a line in the sand, a property owner is entitled to
press for development approvals and get an official denial so he
can then sue and force the acquisition of the land at fair market
value. 
The real dilemma may be for the property owner who has a
home or parcel of land in the planned corridor and wants to sell
it. They may not find many buyers who wish to take over the
property knowing that soon the bulldozers will be idling on the
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property line and acquisition for a roadway is certain, if not
imminent. 
The same dilemma would face a potential buyer when the future
of the land is somewhat in doubt. The question would be why
buy a house slated for demolition when there are other homes or
land available where the future would be more certain. There
may be relief in the UCPA, but only if the landowner is willing
to force the city’s hand by pressing a development application
and demanding acquisition.
Although the harsh result of pre-planning for roads and rails
may be easily understood by those in the crosshairs of trans-
portation projects, the prospects of not planning ahead also are
unsavory.  How would the property owner who improves his
home or even buys a new home in a subdivision in the path of
progress feel if government officials did not disclose that the
house is slated to be scraped for a highway? 
The UCPA attempts to strike a balance for property owners and
planners alike. I do not believe it has eroded pre-existing rights—
there was a specific effort to be sure that constitutional rights
were protected and to weigh all factors fairly.6

2. Moderate Income Housing

Under state law, local governments are obligated to adopt a plan
to encourage an adequate supply of moderate income housing.7
The Utah Department of Community and Culture is charged
with assisting counties and municipalities in meeting this duty,
and can help with grants and expertise.8
Each community must adopt a plan. Larger cities and counties
must provide a copy to the Department of Community and Cul-
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ture and the local association of governments, a regional plan-
ning and coordinating supported organization by government enti-
ties.9
As a practical matter, these plans do not have much teeth, but
can be persuasive in a political climate when there is a need to
advocate for work force housing and against exclusionary zon-
ing that has the effect of artificially eliminating moderate income
people who may wish to locate in the community.
There have been some lawsuits over moderate income housing 
plans. A series of actions filed against Bluffdale in Salt Lake
County resulted in a settlement that allowed apartments to be
built in a development called “The Bluffs” near the intersection
of Redwood Road and Bangerter Highway.10
Imagine a similar case, where a developer might claim that a cer-
tain zoned density must be given him to accommodate the man-
dated moderate income housing.  His claim would fizzle if there
are sufficient acres of undeveloped land already so zoned.  The
local government would have met its duty to accommodate
moderate income housing by providing the precise zone the
developer demands, albeit not in the location the developer
demands it.  Any litigation over this would likely fail. 
It is yet to be seen if the duty to provide moderate income hous-
ing plans results in real and measurable improvement in mod-
estly priced housing. 

3. Manufactured Homes

The state code prohibits the barring of manufactured housing
from any zone where houses can be built.11 If there ever was a
state land use statute that is widely ignored, this is it.
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The statute itself leaves a massive loophole by stating that a man-
ufactured home must comply with local land use requirements.12
There are a few devices used to limit manufactured homes, includ-
ing:
1. minimum square footage for houses;
2. minimum roof slopes;
3. requirement for brick veneers; and
4. manipulation of builders’ covenants when subdivisions

are approved.
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One man’s cabin is another
man’s palace, or so it may seem.
Some dread a typical manufac-
tured home that is more trailer
than home. Others, in defense of
lower cost housing point to per-
manent homes with landscaping
and garages, and wonder why
they should not be allowed
wherever similar sized homes
can be “stick built.”



Some of these local regulations may be vulnerable if challenged
as failing to promote the general welfare as land use ordinances
are to do.
Practically speaking, there is currently no effective state require-
ment that manufactured homes be allowed. The law must either
be defined more specifially by the courts or clarified by the leg-
islature in order to have red teeth.
Provisions requiring that any manufactured home which is
brought into a community comply with federal manufacturing
codes (local codes related to construction standards for manu-
factured housing are preempted by federal law)13 are surely legal.
Local ordinances also can prohibit homes manufactured before
federal codes applied in 1978. There have been horrific events in
Utah where the lack of second exits and adequate safeguards on
propane tanks or heating devices has caused tragic loss of life.
These rules are legal and must be followed.
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1Utah Code Ann. §72-5-101 et. seq.
2Utah Code Ann. §72-5-403.
3Utah Code Ann. §72-5-405.
4Utah Code Ann. §72-5-401(3).
5Utah Code Ann. §72-5-405(3).
6Utah Code Ann. §72-5-405(1) declares that all constitutional rights of property owners are to be
protected in application of the Act.
7Utah Code Ann. §10-9a-401(2)(f), §10-9a-403(2)(a)(iii) and (b), §10-9a-404(5)(c), and §10-9a-408
(municipalities); Utah Code Ann. §17-27a-401(2)(f), §17-27a-403(2)(a)(iii), §17-27a-404(6)(c), and
§17-27a-408 (counties).
8Utah Code Ann. §9-4-1204.
9Utah Code Ann. §10-9a-203 (municipalities); Utah Code Ann. §17-27a-203 (counties) both require
an extended notice of the consideration and enactment of a general plan to “affected entities”
such as school boards, neighboring jurisdictions and others.  The moderate income housing plan
is a mandatory part of the general plan under §10-9a-403(2) (municipalities) and §17-27a-403(2)
(counties).
10Anderson Development v. Bluffdale City, Civil No. 990401941, (Third Jud. Dist. Court of Salt Lake
County, 1999, Matthew B. Durrant, Presiding). 
11Utah Code Ann. §10-9a-514 (2) (municipalities) and Utah Code Ann. §10-9a-514 (3) (counties). 
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12Utah Code Ann. §10-9a-514 (municipalities); Utah Code Ann. §17-27a-513 (counties). 
13The federal standards are found at 24 C.F.R. §§3280.1-3280.904. These regulations established a
comprehensive building code and inspection process for the construction of manufactured homes
nationwide. The code also forbids local imposition of local building codes on manufactured hous-
ing at 24 C.F.R. §5403(d). The federal law does not require that manufactured homes be allowed
in any residential zone. That is a provision of state law.



1. Historic Districts and Aesthetic Values

The same constitution reigns in the French Quarter of New
Orleans, the historic corners of Alexandria, Virginia, and Park
City, Utah. Extensive discretion to manage appearances has been
afforded local government in a long line of court decisions
upholding the regulation of historic districts and other architec-
tural controls.1
Local governments may use their extended discretion to enact
ordinances that recognize and preserve the aesthetic values of
districts that have a common cultural value and/or individual
landmarks that have significance of their own. Historic attributes
of communities may be elements in a general plan.2
To be legal and enforceable, the regulations must simply be cre-
ated in an ordinance that debatably advances some good pur-
pose and then is administered fairly and evenly. This is the rub
in many communities because some of the decisions appear to be
so subjective and undefined that there hardly appear to be any
standards for the decisions at all.
In an area of land use where there is a lot of experience with reg-
ulation and some clear federal guidelines (such as the Secretary
of the Interior’s Standards for the Treatment of Historic Proper-
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ties3), it would seem to be folly to use other standards and
attempt to over-regulate historic buildings. 
As in any administrative scheme, the decisions made must be
based on substantial evidence in the record and must substan-
tially advance a legitimate state interest. If the ordinance is writ-
ten to  preserve historic build-
ings, then the decisions made by
the local landmarks commission
in enforcing the ordinance must
substantially achieve that end. 
If property owners object to con-
ditions imposed in the name of
historic preservation that actual-
ly are geared to drive up proper-
ty values or eliminate moderate
income housing, for example,
perhaps they may have a legiti-
mate complaint. Conditions and
terms of approval imposed by a
local  landmarks commission
which advance some cause
beyond the historic preservation
may lack the “essential nexus”
that is required by U.S. Supreme
Court decisions to be legal and
enforceable.4
Historic district rules and
approvals also must be designed
to preserve some economically
viable use for the property5 and to
achieve the public goals without
imposing too harsh an impact on
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Rendering of 1968 design by Marcel
Breuer for a proposed office tower over
Grand Central Terminal in New York
City which touched off a battle that
raged all the way to the U.S. Supreme
Court. The railroad lost.



property owners who have made substantial investments in
good faith and are later treated with gross unfairness.6
It must be remembered, however, that courts are sympathetic to
the community values furthered by aesthetic regulation, and it is
an uphill battle to prove that the private burden is so harsh as to
require compensation for excessive regulation. Although it
would be hard to imagine an area of land use which has been
more regulated than aesthetics, the cases invalidating such
efforts by local authorities are few and far between. 
One aspect of historic regulations that is most difficult for a prop-
erty owner to counter is that such regulations tend to increase
property values in a district or community. This simple fact makes
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it difficult to win the sympathy of a judge in such a subjective con-
text. If the local government supports its decisions with substan-
tial evidence in the record, it almost always wins.
2. Parks and Open Space

One of the prime concepts behind the latest land use buzz words
such as “Quality Growth” is the desire of avoiding “urban
sprawl” which usually means the gobbling up of open space by
inefficient development.
State and federal laws regarding these concepts are widely
accepted and praised. There are not many limits on open space
laws beyond the community’s duty under state law to allow for
moderate income housing and not to completely gentrify an
entire area by making the average lot so expensive that only the
elite can live there. Local laws protecting open space have usual-
ly been held valid. Across America, minimum lot sizes of huge
proportions have been determined to be legal. In rural areas of
Utah, development standards requiring 20, 40, or more acres for
a building lot are in place and probably legal unless challenged
as exclusionary zoning or surrounded by much denser develop-
ment.
There are really two main principles to understand related to
open space regulation:
1. the community can legally require the preservation of

more open space than we citizens and land owners have
the stomach to impose on development, and 

2. just because land is set aside as open space does not mean
it is public space..

Regulating for open space is not usually the problem. Where
communities run afoul of the law is in their attempt to treat open
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space as public property. Remember that the right to exclude others
is a sacred right, protected by a long line of U.S. Supreme Court
decisions.7
While a community can invite the developer of a subdivision to
set aside public spaces, it cannot require him to do so in a man-
ner that is widely disproportionate to the community’s estab-
lished ratios of private lands to public lands for public spaces,
which is usually pretty low. If he pays a parks impact fee, he may
have met the duty to provide public open space, and cannot be
coerced to provide more public lands than his share. It is also not
his job to correct existing deficiencies.
The question of who owns open space presents a dilemma. Com-
munities can mandate that open space be owned by a subdivi-
sion homeowners’ association, though there can be merit in
allowing a local farmer to own the open space and keep farming
it, or to encourage some other perpetual use. It may not always
be wise to depend on those in the  HOA (Homeowners Associa-
tion) to get along and raise sufficient funds to keep the area well
maintained and verdant. Perhaps it would be better to let one
landowner keep title to the open space, as long as it is burdened
by a “conservation easement” or other restriction that preserves
it perpetually as open space.
In the final analysis, the best way to control open space and crit-
ical lands to which the public wants continual access is to buy the
property. My hat is off to the taxpayers of Park City and Summit
County that bit the bullet and raised money to preserve precious
open space. Through community action, they literally bought the
farm and now continue to attempt constructively to keep the
community both green and safe from the litigation that comes
from overreaching regulation.
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3. Trails and Pathways

Without belaboring the subject, there are a few points to be made
about the well-intentioned movement to criss-cross the state
with a network of spectacular trails.
Such efforts are commendable and appropriate, as long as some
basic self-restraint is used. Private property protections demand
that compensation must be paid if a property owner is required
to allow the public onto his property, whether the proposed cor-
ridor is a road or a trail. 
We must keep in mind that the laws related to roads have only
in the last century involved motor vehicles. Every road was a
trail 100 years ago. They were created through several meth-
ods—by use (“adverse possession” or “prescriptive easement”),
by direct condemnation, or by written easement or conveyance.
If a trail has been used by the public for 10 years or more with-
out physical interruption, then the underlying landowner has,
by default, transferred to the public an easement for trail use.
Complicating the issue is that the interest created can run the
gamut from a very limited easement to full fee simple ownership
(i.e. ownership of the actual land underneath the trail).  In gen-
eral, if a public easement has not been so created or conveyed in
writing, however, putting the trail on a map or showing it in the
master plan as a public trail does not make it a public trail and
may violate property rights.
A property owner developing land can be legally required to
acknowledge on his subdivision plat the trails that legally exist
across his land. But to require a subdivider to create a system of
new trails triggers the tests outlined earlier in Chapter 7 on impos-
ing conditions and dedications on development. There must be a
finding that the trails required of this subdivider are no more bur-
densome on him than the trails required of all other subdividers.
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It would be illegal, for example, to require the property owners
in the foothills to provide trails while those on the flats do not
have to do so. There may be some incentives offered to encour-
age landowners to volunteer trailways in their development
plans, but a single development cannot be coerced into provid-
ing trails simply because the land involved would be an attrac-
tive place for the public to hike.  See the discussion of develop-
ment exactions starting on page 109.
On the other hand, there are few amenities that can offer as many
benefits for a community as public trails, particularly along the
spectacular mountainscapes and river corridors of Utah. They
can be tremendous resources, but only if created in a manner that
is fair and legal to all.

4. Home Occupations

There are peculiar restrictions on businesses conducted in a per-
son’s primary residence. This is an area of land use regulation that
is definitely on the rise. Awide variety of approaches to the real or
perceived problems involved with home occupations are expressed
in almost as many ways as there are communities and ordi-
nances.
In my experience the home occupancy provisions of the local
ordinance are likely to have been created in response to a specif-
ic problem or a specific request from a specific owner. These
rules are tinkered with incessantly as the city council or commis-
sion attempts to accommodate every person coming in with a
special problem.
There is little to justify, in my mind, the excessive regulation and
apprehension that these ordinances express. One wonders if
there would have been an Apple Computer or Hewlett Packard 
if the ordinances in San Jose had been so restrictive that Steve
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Jobs or Bill Hewlett and David Packard could not tinker with
electronics in their garages. 
Of course, there is no question that having 20 employees labor in
a sewing factory in a single family zone would be disruptive or
that mechanic shops should be located in industrial zones. It just
appears that the rules are a little excessive at times.
For example, I was once asked as ombudsman to assist a mother
who wanted to tend three children plus her own child in her
home. She was told she could not do so without a conditional
use permit, which had to be granted with the same formality that
would be required if someone were attempting to build a gro-
cery store.
The planning commission required her to pour concrete and
double the width of her driveway and to limit her use to three
children. She could not understand why the driveway had to be
widened and no evidence existed on the record to support the
requirement, which may have assumed that she would need
employees, and parents would drive children to her home.
In investigating the situation, I found the applicable ordinance,
which was based on a definition which read:

“Home day care/preschool” means the keeping for care
and/or preschool instruction of twelve or less children
including the caregiver’s own children under the age of six
and not yet in full day school within an occupied dwelling
and yard.”

The “home day care” use definition then went on to require that
in such a facility, children could not play in the front yard or in
the back between nine p.m. and eight a.m. and there could be no
sign on the property other than a name-plate sign. 
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What is the problem? Read the definition again. The definition is
missing the essential requirement in the ordinance that a “pre-
school” operator be paid for services provided. With no distinc-
tion between those who are caring for children as a business and
those who are not, this ordinance prohibits any parent  in that
community from caring for their children without a conditional
use permit! The only way each mother or father could avoid a
fine or penalty would be to prove that, in fact, he or she does not
care for his or her children or instruct them at home. 
The same community’s ordinances also provided that any “use
conducted entirely within a dwelling unit” could only be carried
on by “one person residing in the dwelling unit.” No “stock in
trade” could be kept on the premises except for “original or
reproductions of works of art designed or created by the artist
. . . including, but not limited to printed reproduction, casting,
and sound recording.” There also was a prohibition from using
any other building on the premises for the home occupation
except for the main house.
Does that not sound like the result of a specific problem or
request? One asks what the state interest is in making sure that
any use in a home is only conducted by one person and not by
two; that somehow the stock in trade of an artist is less objec-
tionable than the stock in trade of a craftsman; or that some use
carried on in the kitchen would be appropriate, but not one car-
ried on in the garage.
Such ordinances are regulatory overkill. Remember that when a
conditional use is allowed in the ordinance, absenting  language
to the contrary, the use is to be granted unless there is substan-
tial evidence in the record upon which a denial is based.8With-
out such evidence, home occupations should usually be allowed.
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1See, for example, the granddaddy of them all, Penn Central v. New York City, 438 U.S. 104 (1978),
where New York City was allowed to refuse a massive addition over the top of Grand Central
Terminal by the U.S. Supreme Court.
2Utah Code Ann. §10-9a-401(2)(h) (municipalities); Utah Code Ann. §17-27a-401(2)(h) (counties). 
336 C.F.R. §67. This reference is in the “Code of Federal Regulations” published by the U.S. Gov-
ernment and available in law libraries and online. The secretary’s standards are available at
www2.cr.nps.gov/tps/tax/rehabstandards.htm.
4Nollan v. California Coastal Comm’n, 483 U.S. 825 (1987).
5Lucas v. South Carolina Coastal Council, 505 U.S. 1003 (1992).
6Penn Central, supra, note 1; Tahoe Sierra Preservation Council v. Tahoe Regional Planning Authority,
535 U.S. 302 (2002).
7Loretto v. Teleprompter Manhattan CATV Corp,. 458 U.S. 419 (1982), Nollan, 483 U.S. at 825 n. 60;
Dolan v. City of Tigard, 512 U.S. 374 (1994).
8Utah Code Ann. §10-9a-801(3)(c) (municipalities); and §17-27a-801(3)(c) (counties).
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Special Issues and Topics

1. Grandfathered (Non-conforming) Uses

Utah law recognizes that sometimes the law changes after a use
is initiated and that to require an immediate compliance with the
newly revised ordinance would be unfair.
A non-conforming use is one that:

1. was legal when established (before the current land use
ordinance); 

2. has been maintained continuously since the time the land
use ordinances changed; and 

3. because of subsequent zoning changes, does not conform
with the land use ordinances that now govern the land.1

If a use is non-conforming, then it may continue. A non-con-
forming use might be a house in a commercial zone or a business
in a residential zone. It might be animals in a housing area or
involve a lot that was originally created legally but is now small-
er than allowed in the zone. If a vacant residential lot was legal-
ly created in the first place, building permits should be allowed
even if the lot could not be created under the current ordinances,
as long as the use of the lot does not create a significant threat to
health and safety.



Difficulties arise when a grandfathered use that has been in place
for some years is challenged. Sometimes it is difficult to prove
whether the use was ever legal. For example, in college commu-
nities, some houses were divided into apartments, but often the
required building permits were not issued to make the changes.
Are they legally grandfathered uses? Probably not. 
If you have a non-conforming use, be sure to document it, in affi-
davits signed and notarized, by those who remember its origins
while they are still around to make a statement. Some cities have
adopted “legalization” processes where those who own non-con-
forming uses must prove the legality of their use and, for doing
so, get a certificate that puts their minds at ease about future
enforcement. An undocumented non-conforming use or an orig-
inally illegal use that continues is a problem waiting to happen.
Don’t buy one, sell one, or rest thinking one is safe and secure
unless it is well documented and/or legalized. 
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city-owned. In order to expand the use, the city was required to obtain the permission
of the planning commission.
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Some communities have ordinances indicating that if a non-con-
forming use is destroyed by fire or casualty, it may not be rebuilt.
These ordinances are invalid under state law2 and case precedent
in a 1976 Utah Supreme Court opinion:

We are of the opinion that even had this barn been prostrate
in ashes in complete destruction, its soul, or Phoenix, if you
will—a continuing non-conforming use—can rise and live
on —unless the barn owner does not rebuild within a rea-
sonable time—as required under the statute.3

There also is a provision in state law allowing a community to
adopt an “amortization” process whereby non-conforming uses
may be phased out over sufficient time to allow owners to recoup
their investment in the use. These are allowed by statute and may
likely be upheld in court, though no Utah court has addressed
the issue.4
The planning commission or other land use authority is often
assigned the regulation of non-conforming uses by the legislative
body, and can manage their establishment, restoration, extension,
alteration, or substitution.5
Remember that the owner of a non-conforming use does not have
the right to maintain a nuisance or significant threat to health or safe-
ty, even if it was once legal.6

2. Permits Issued by Mistake

The $50 word for the dilemma a property owner finds when a
permit has been issued to him by mistake is “zoning estoppel.”
What that term means is that a property owner who, in good
faith, gets a permit that legally should not have been granted and
embarks on construction, can later claim relief under this legal
doctrine if someone later tries to force him to tear down the
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building or stop the use he has commenced.
In order for a property owner to be saved from the consequences
of embarking on construction based on a permit or approval that
should not have been legally issued, he must establish several
key facts:
1. the city or county must have done something or omitted

doing something that the property owner could rely on
before making a substantial change in position and/or
incurring an extensive expense; and

2. the government action relied on must be of a clear, defini-
tive and affirmative nature; and

3. if the action was an omission, it must have been a negli-
gent or “culpable” omission where the government entity
was under a duty to do something and did not (silence or
inaction is not sufficient); and

4. the landowner had a duty to inquire and confer with the
local land use authority on what uses of the property
would be permitted and did so.7

Thus, the property owner claiming that it is too late to enforce a
given land use rule or other ordinance against him must have
clean hands and have innocently assumed that his project was
permitted and legal because government officials looked at his
plans and said it was permitted and legal.
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Case Law — Dayley v. Summit County

A recent case in Summit County illustrates the point.8 A property

owner bought a 10 acre building lot and, over a few years, prepared

to build a large home on the summit of the knoll where the property

is located. Before commencing construction, he purchased an addi-

tional 10 acres.

Prior to buying the lots, he inquired as to whether or not he could

build on the ridgeline as he intended to do. He was told by local

authorities that there weren’t any rules against that. Before he actu-

ally pulled the permits, however, the county passed a ridgeline ordi-

nance that prohibited his locating the home where he had planned it

to be. The owner claimed he was unaware of this.

Then he took his building plans and site plan to the building depart-

ment. They reviewed it and gave him a building permit. Although the

Bruce Dayley’s house sat unfinished for a year while the Summit County Board

of Adjustment and the Third District Court weighed whether or not the county

could revoke his building permit. The court ruled it would be unfair to require

demolition and allowed the house to be finished.

When Can a Permit Issued by Mistake
be Revoked?



plan showed the actual lot dimensions and setbacks, there weren’t

any contour lines indicating lot slopes. He began construction, and by

the time the county stopped work due to neighbors’ complaints, had

invested about $250,000 in the framework and foundations. 

The Summit County Board of Adjustment heard the matter and decid-

ed that the property owner’s hands were not clean. They concluded

that the property owner must have known about the ridgeline ordi-

nances, and told him to tear down the house.

This case, like many land use cases, came down to the substantial

evidence standard we discussed in Chapter 3. There was plenty of

evidence the house was under construction, the expenses were sig-

nificant, and a building permit had been issued. There was no evi-

dence, according to the judge, the property owner was not innocent

or the county officials who issued the permits knew they were pro-

ceeding in error.

Although difficult to establish, sometimes the legal doctrine of zoning

estoppel can be of assistance to property owners who have inno-

cently relied on specific, affirmative acts of government officials. Note

that this doctrine is not of any help to those who openly and know-

ingly violate the rules only to claim later that they should not have to

bear the burden of their decision to proceed at their own risk.9

3. Covenants, Conditions and Restrictions: Homeowner
Associations

The private covenants that attach to the land when subdivision
lots are sold would seem to be beyond the scope of land use reg-
ulation. In actual fact, however, they are a significant part of the
land use process.
Local ordinances usually require covenants, conditions and
restrictions (CC&Rs) whenever there is open space to be owned
or maintained, and most new home buyers want some assurance
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that the amenities of the community will be maintained and
enforced. In a condominium development where all the area out-
side the actual dwelling is common area, the CC&Rs and the
homeowners association (HOA) created by the CC&Rs are even
more important.
Sometimes local government is accused of getting a little too
involved in the developer’s drafting of the CC&Rs for a subdivi-
sion. Unsubstantiated rumors abound that some rules that could
not be legally placed into local ordinance, such as the prohibition
of manufactured houses in a neighborhood, are imposed by the
city by proxy. Sometimes, it is alleged, subdivisions will not be
approved if certain minimum house sizes, aesthetic standards,
and other limits on lower value housing are not imposed by the
subdivider. No one has taken the issue to court and challenged
whether local government sometimes gets a little too much
involved in managing these private covenants.

Quiet, peaceful streets with grace and charm are everyone’s ideal. Homeowners asso-
ciations and Covenants, Conditions and Restrictions on suburban lots represent an
attempt to reach this ideal.



Homeowners are often naîve about the role of the HOA in their
daily lives. For some, HOAs appear to be a great solution to the
need to maintain common spaces and regulate appearances. But
they certainly have their detractors. 
HOAs are not like local government. They do not have to hold
open meetings, open records, or give notice of the time and place
the board gathers. They can assess fees that are equivalent to
taxes. When someone does not pay, they can place a lien on the
offender’s dwelling and sell it to recover back fees. Usually the
HOA can collect attorneys’ fees in successful actions against
homeowners. The standards to be met can be revised and made
harsher without unanimous consent.  Homeowners must com-
ply, if the HOA insists, even if disability or age makes it difficult.
As one who has long had some skepticism of whether local gov-
ernment needs to regulate or intrude everywhere it does, I can
sometimes be critical of what a city or county does to regulate its
citizens.  But the worst abuses I have seen in local government
pale when compared to the astounding grief that occurs when a
small cadre of homeowners with too much time on their hands
decides to go after some miscreant who does not conform to the
community ideal envisioned by the majority of the board of
directors of an HOA.
I am certain that, in most cases, the HOA concept operates well.
In many neighborhoods the quality of life suffers because no one
will step up to the plate and provide leadership to solve the
immediate problems. To serve on a HOA board must be a thank-
less task in most cases.
If a property owner has a problem with an HOA, however, my
recommendation is to move—sooner rather than later. If every-
one digs in on a protracted fight, there is no way for an individ-
ual homeowner to ever win the battle that results. It is better to
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seek out a place where the restrictions are less severe or the com-
munity more sympathetic to your frame of mind. 
These issues do not involve government-related land use law.
They are contract issues or they mimic the kind of relationship
that a minority stockholder has in a private corporation. This is
not the place you want to be when you need to assert individual
rights against a strong-willed majority.
One thing is certain. You need to know what you are getting into.
When you buy a home in a subdivision, planned unit develop-
ment, or condominium that has an HOA, talk to people who are
already there about the tone and history of enforcement. Read
the CC&Rs. What kind of a majority is needed to change the
rules? Are there any limits on what the HOA board can impose
in terms of new rules and regulations? How does one partici-
pate? Whether you want to be sure the board actively enforces
community manners or you wish they would all go away, it is
better to know before you purchase a home.
If you are not sure what the CC&Rs for your HOA say, it is easy
to find out. They were probably included in all that paperwork
you got when you closed the purchase of your home. If you are
not sure where all that went, you can easily stop by the county
recorder’s office and get a copy. A few minutes with your read-
ing glasses—they are always in very fine print—will reveal what
the rules are where you live. Once you understand what CC&Rs
say, you can figure out what to do about it. If you need good
legal advice, seek it early. The issues arising from an HOA can be
very expensive and significant, both socially and financially.

1Utah Code Ann. §10-9a-103(20) (municipalities); Utah Code Ann. §17-27a-103(23) (counties). 
2Utah Code Ann. §10-9a-511(3) (municipalities); Utah Code Ann. §17-27a-510(3) (counties).
3Rock Manor Trust v. State Road Comm’n, 550 P.2d 205 (Utah 1976).
4Utah Code Ann. §10-9a-511(2)(b) (municipalities); Utah Code Ann. §17-27a-510(2)(b) (counties). 
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5Utah Code Ann. §10-9a-511(2)(a) (municipalities); Utah Code Ann. §17-27a-510(2)(a) (counties). 
6Xanthos v. Bd. of Adjustment, 685 P.2d 1032 (Utah 1984).
7Utah County v. Young, 615 P.2d 1265 (Utah 1980).
8Dayley v. Summit County, Case No. 010500292, (2002) (Hilder, J.).
9See, for example, the case of Culbertson v. Salt Lake County, 2001 UT 108, where the Utah Supreme
Court indicated to the trial court judge that if warranted he could order the developer involved
to remove a building that was built on what was once a county street, since the remaining half of
the street was left in violation of the county’s own street standards.
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Zoning Enforcement—When You are in Violation

What if you are accused of violating a zoning ordinance?
Enforcement by the municipality can take several forms.
Criminal statute: You are charged with an infraction or misde-
meanor and the city or county takes you to court to prove that
you are guilty of a crime. If found guilty, you will be fined or, in
an extreme case, imprisoned. 
Civil statute: You are charged with a civil violation. The remedy
is not imprisonment, but a fine will be levied against you.
These approaches are very different. The most aggresive juris-
dictions now use the civil statute method.

1. Criminal Procedure

If you are charged with a crime, you get a trial before the local
court (usually the justice court). No fines will be assessed until
you are found guilty or plead guilty to the infraction or misde-
meanor.
You will have a chance to explain your situation to the judge,
present witnesses, cross examine those who testify against you
and otherwise fully participate in a criminal trial. The judge is
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usually one who hears a lot of other types of cases, such as traf-
fic citations and other types of criminal charges.
If a fine is assessed, you will pay the fine and that will end the
matter. If you are charged with a zoning offense again, the
process starts over.
In criminal matters you are innocent until proven guilty. 

2. Civil Procedure

If you are charged civilly, you will usually get a warning notice
indicating that you are in violation of the local ordinance. You
will typically be given a time frame in which to bring your land
into conformance and a warning of the amount of the fine that
will be assessed against you.
If you comply, you will usually be left alone. The inspector will
come to confirm that the violation was fixed. Sometimes your
property will be monitored in order to be sure that it stays in
compliance. If you don’t challenge the notice, this warning may
still constitute a “first offense” even if you were not technically
in violation of the ordinance.
A second notice will often bring higher fines. Sometimes a dif-
ferent infraction on the same property will bring more fines even
though the problem is not the same as the original violation. It is
essential that you read the zoning or nuisance ordinance to
understand the nature of the violation, but also that you read the
enforcement section to find out how the fines are levied and col-
lected. The procedures used to charge you with second and sub-
sequent offenses is usually explained there as well.
There is always a method for appealing a determination that
you are responsible for a civil violation of the zoning or nuisance
ordinance. This should be explained in any written notice you
receive about the alleged violation. 
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While there is always an appeal, it is not always convenient or
flexible. If you wish to contest an allegation that you have vio-
lated an ordinance, you must comply with the appeals proce-
dure, including the sometimes short appeal deadline. 
If the notice says you must appeal within 10 days, even if it took
three days for the mail to get to you, you must file the appeal
before the deadline to be safe. Often some accommodation will
be afforded you on an informal basis if your appeal is late for
good cause, but do not risk missing the chance to appeal if you
wish to contest the matter. File the appeal even if you are plan-
ning to work out some remedy for the situation. If you miss the
appeal period, you may either have to do whatever the enforce-
ment officer says you must do or pay fines. The local govern-
ment entity can proceed as if you have admitted a violation if
you miss the appeals deadline. 
If you do appeal, you will likely be given a hearing before an
administrative law judge or other hearing officer appointed by
the county or city to hear such appeals. The judge is paid by the
municipality, trained by the municipality, and the municipal offi-
cials appear before him regularly. They know each other and
they don’t know you, so you may feel that the deck is not exact-
ly stacked evenly. Nevertheless, this is legal and has been upheld
in recent decisions by the Utah Court of Appeals.1
If you do not agree with the decision of the appeal authority, you
may appeal to the district court, but the decision of the first hear-
ing will be upheld if there is any substantial evidence to support
it (see Chapter 3 ). To win at district court, you must prove that
the zoning hearing officer at the city made a decision that was
completely unsupported by credible evidence.2
Local ordinances can sometimes be extraordinarily harsh and
arbitrary. For example, one Utah nuisance ordinance lists 34
actions that can be subject to fines and enforcement. These

Enforcing Local Land Use Ordinances 173



include the predictable ones, such as prostitution and drug hous-
es, but also they include leaving trash cans out, allowing stand-
ing water, outdated signs, and an extraordinary definition of a
“dangerous condition”: [Any use of property which] “shall or
may endanger the health, safety, life, limb or property, or cause
any hurt, harm, inconvenience, discomfort, damage or injury to any
one or more individuals in the City” (emphasis added).
What is the penalty for maintaining property (or not maintaining
it) so that someone in this particular Utah community is incon-
venienced or discomforted? One hundred dollars per day for the
first week; $200 per day after the first week. Habitual offenders
are charged $500 per day. If the City cannot locate the responsi-
ble person who is to be charged with the offense, it can post a
notice on the property. If no appeal is filed within 10 days of that
posting, no appeal can ever be filed and the fines cannot be
waived. Sounds pretty harsh to me. 
If an appeal is filed, the matter comes before a hearing officer,
which is the city manager or his designee. If the property owner
wishes to appeal, he must demonstrate by a “preponderance of the
evidence” that any citation given him is not valid before he even
gets a hearing. If he loses the appeal and takes the matter to the
district court, the court must uphold the city manager’s decision
if there is any substantial evidence to support it. Generally, the
testimony of the zoning enforcement officer can be considered as
substantial evidence.3
In addition to the fines, some communities assign other costs and
fees such as administrative fees, inspection fees, abatement costs
(including treble damages if the city determines that another abate-
ment is necessary within a year), and collection costs. In some
cities, if you wish to appeal the hearing decision to district court,
you must pay to have the recording from the hearing transcribed
and the documents involved copied and delivered to the court.
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Bottom line: you can’t win this game. In my eight years as the
state ombudsman for property rights, I have not come up with
any answer to the apparent futility of formally challenging a civil
zoning complaint against you even when it seems frivolous. You
may be correct and the procedure may violate due process, but the
cost and hassle of a full-blown legal challenge is rarely worth it.
In one case where my office was involved, a woman was charged
with having too many Mustang cars in her front yard. While
those of my generation may find it hard to understand how there
could ever be too many Mustangs (or Corvettes), the city con-
sidered them abandoned vehicles and started the fines when she
did not move the cars 10 days after the first notice hit her front
door.
She finally moved them, but during the inspection for compli-
ance, the officer noticed that she had a kitchen dinette set on her
back porch, some weeds along her fence line, and that a 25-year-
old pine tree in the front yard might obscure the view of drivers
attempting to make a turn in the street around her corner lot.
Even though the tree was several feet back from her fence line
and the roads that met at her corner are both posted at 25 mph,
she was cited for interfering with safe driving. They doubled the
fines after the second visit to $50 per day for each infraction. She
took in the dinette set and got out her weedeater, but did not
wish to remove the tree. 
She was told she could avoid the fines by trimming all the
branches from the tree up to nine or 10 feet, which she thought
would look very strange. The tree was only about 30 feet tall.
She went to the hearings and lost twice. By this time the tree was
about to cost her thousands, but she would not give in. Her home
was not generally unkempt; a number of her neighbors had trees
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that were just as objectionable and some had solid fences and
hedges that were much more obstructive to traffic sight lines on
corners much busier than hers.
Finally it occurred to her to suggest to the city that her tree was
a non-conforming, grandfathered use since the sight line ordi-
nance was germinated after the tree. My involvement may have
helped a little, and it appeared that the city let the matter die. At
least it appeared that a truce had been reached and the matter
was over, though the issue of the fines was not resolved.
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This tree was the subject of a zoning enforcement action in 1999. A city enforcement
officer cited the owner because he claimed the tree interfered with traffic visibility from
a stop sign located where this photo was taken. The property owner refused to remove
it or trim all the branches nine feet from the ground, and appealed the citation. The
city eventually let the matter drop, but a judgment was placed against the owner of
the house in the civil enforcement process.



A few months later she went to refinance her house. The lender
said a judgment against her had been recorded by the city. The
lender would not give her a new loan until the city was paid.
The city waved the fines but legally did not have to.
If you feel a complaint against you is unjust, appeal it, but com-
ply with the instruction of the enforcement officer. Perhaps allow
some part of the fine to accrue so you have something to appeal
and then comply so that the fines do not continue. In the mean-
time, appeal the first fine and see what happens at the hearing. If
you win, you were not in violation. Get a refund and continue
your original practice. If you lose, at least you did not have to
pay huge fines.
I realize that you may not have an easy fix to cure the zoning vio-
lation. Attempt to work with the enforcement staff. They will
usually attempt to come to some accommodation, but they are
not required to do so.  Whatever happens, do not ignore the vio-
lation. The local ordinances sometimes give the enforcers the
right to lien your property with the fines and foreclose on it. 
You may wish to take a political approach rather than a legal one.
Call your city council person or county commissioner and
review the details with him. He may be able to help more than a
lawyer or judge can.
The difficulty with civil zoning enforcement is that if you enforce
all the fine print in the ordinances, more than half the properties
in the municipality (maybe even some owned by the municipali-
ty) have civil land use violations. The law is meant to be very
harsh so that the bad guys are reigned in efficiently. In order to
do that the enforcement officers and administrative law judges
are given very broad discretion in what they chose to pursue and
what they do not. This is not much different than the power we
give policemen and health officials, but the power is granted to
them nonetheless. That’s the reality.
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Citizen Zoning Enforcement: When Your Neighbor (or the
Municipality Itself) is in Violation

Usually the local municipality or county will have a method in
place that you can use to make complaints about zoning viola-
tions.  Sometimes the complainant is protected in an effort to
keep his name secret, and the compliance officer is the one who
actually makes the complaint. If that happens, you may be
blessed by the city or county doing all the heavy lifting to get
your neighbor to comply with the rules.
There may be some facts about a given situation that allows your
neighbor to avoid compliance.  Perhaps the use is “grandfa-
thered” or, to use the legal phrase “non-conforming.” Perhaps a
building or use was erected in violation of the ordinance, but
innocently. If it would be grossly unfair to make the property
owner remove the offending structure or use after making a
large investment, the zoning violation cannot be enforced. This is
called “zoning estoppel.” Both of these concepts are discussed in
detail in Chapter 11.
But if the violation is clear and the municipality chooses to
enforce its rules, you are probably going to see some changes in
the neighborhood. Life will be better. But what if the city is a
partner in the violation (as when a subdivision approval is given
illegally) or simply does not wish to enforce the relevant ordi-
nances?
In Utah, there is a special provision in the state statute that
allows any property owner in the jurisdiction to enforce the zon-
ing ordinance if they are uniquely and adversely affected by a
violation.4
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Case Law — Citizens v. Springville City

Just a few years ago, a developer in Springville got approval from the

planning commission and city council to construct a planned unit

development. Some neighbors did not want the land to become a

housing tract, so they took the matter to court.

The neighbors claimed the city had not followed its own ordinances

in approving the development. Among other seemingly minor con-

cerns, they noted the subdivision ordinance required that if the land

involved had a canal running across it, the plat must include a sig-

nature from the canal company that the ditch is accurately drawn on

the plat. 

Although this would seem to be a minor issue (in fact, the city argued

as much), the Utah Supreme Court reminded the city that it (the city)

had written the ordinances and it (the city) chose the word “shall” in

the reference to the canal company’s approval, so it (the city) was

bound by the rules just like everyone else.

The court said: 

Municipal zoning authorities are bound by the terms and stan-

dards of applicable zoning ordinances and are not at liberty to

make land use decisions in derogation thereof.5 The irony of the

City’s position on appeal is readily apparent: the City contends

that it need only “substantially comply” with ordinances that it has

legislatively deemed to be mandatory. Stated simply, the City can-

not “change the rules halfway through the game.”6 The City was

not entitled to disregard its mandatory ordinances.7

So if neighbors wish to challenge land use decisions that do not com-

ply specifically with every mandatory provision of the local ordi-

nances, they may? Yes, but—it depends on who is making the chal-

lenge. The Springville citizens’ case goes on to clarify who can actu-

ally succeed in a challenge to local land use decisions:

When Can Citizens Enforce the Ordinances?
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If a property owner is going to challenge a local land use deci-
sion, he does not even get to first base unless he can show that
some right he enjoys on his property has been significantly
injured or otherwise “adversely affected.” This provision is
imposed by the courts and statutes because there could be so
much frivolous litigation brought by those who just want to
oppose change. Those who wish to enforce the ordinances are,
therefore, required to show what specific harm the conduct of
the governmental entity imposes on them that is over and above
the general impact an illegal decision has on the community at
large. 
But generally speaking, citizen/property owners who have a
legitimate concern and the wherewithal to mount a challenge
have the tools necessary in Utah to succeed if they can point out
errors that substantially affect the use and value of their proper-
ty. If that describes you, then you may have a remedy to your
concern even if the municipality is part of the problem.

1While not precisely decided in response to a facial attack on the administrative code enforcement
process, a recent decision of the Utah Court of Appeals includes an affirmation of the state law
allowing administrative code enforcement.  “The Utah Legislature has granted general welfare
powers to cities which include the power to pass city ordinances. See Utah Code Ann. § 10-8-84
(1999). Also included in this grant of authority is a city's power to use administrative hearing pro-
cedures to enforce local ordinances. See, e.g., Tolman v. Salt Lake County Attorney, 818 P.2d 23, 28
& n.6 (stating "procedural rules may appear in statutes, ordinances, or even in an administrative
body's own rules").” West Valley City v. Roberts, 1999 UT App 358 ¶9.  
2Utah Code Ann. §10-9a-801(3) (c) (municipalities); Utah Code Ann. §17-27a-801(3) (c) (counties). 

The City’s failure to pass the legality requirement . . . however,

does not automatically entitle plaintiffs (the neighbors) to the relief

they requested (nullification of the subdivision approval). Rather,

plaintiffs must establish that they were prejudiced by the City’s

noncompliance with its ordinances, or in other words, how, if at

all, the City’s decision would have been different and what relief,

if any, they are entitled to as a result.8
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3Id.
4Utah Code Ann. §10-9a-802 (counties) §17-27a-802 (municipalities). Property owners can enforce
the ordinance, sue to stop violations or possible future violations, have violating structures
removed, or otherwise step into the shoes of the municipality or county and enforce its ordi-
nances for it.
5Quoting Thurston v. Cache County, 626 P.2d 440, 444 (Utah 1981).
6Quoting Brendle v. Draper, 937 P.2d 1044, 1048 (Utah App. 1997).
7Springville Citizens v. City of Springville, 1999 UT 25,  ¶30, 979 P.2d 322 (Utah 1999).
8Id. ¶31.
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There are two facets to the appeals issue: when can you appeal
and when must you appeal.
When can you appeal?

As with just about every other aspect of American life, one does
not have to settle for the first answer given in a land use issue.
Dispute resolution is, more often than not, what the land use pro-
cedures are all about.
If you disagree with a decision, there is invariably a method to
appeal it from the first decision-maker to some other entity. In
order to make that appeal yourself, you need to do some
research about the process and then follow the specific proce-
dures. 
Some land use decisions are not even meant to be final (such as
when the planning commission decides whether to recommend
approval of a subdivision application that comes before them). In
such cases there is another review set up automatically and
you will have an additional chance to influence the decision at
the second  level of review, usually before the local council or
county commission.
Again, there is no substitute for reading the local ordinance.
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There may be many variations on the theme when it comes to
appeals, but there are a few general guidelines that are set by
state statute or court precedent.
Standing. This is a legal term of art that means the person ask-
ing the question is entitled to the answer. If the law says you
have no legal interest in the issue, then you have no right to
demand the issue be heard at all, much less that it be resolved
one way or the other.
The applicant typically has standing to challenge a denial of his
application. The ordinance may allow neighbors or others the
right to bring a challenge or make an appeal whether the appli-
cation is approved or denied. If your constitutional rights are
affected, you have standing to protect them. Check the local ordi-
nance and ask the staff or local government attorney or your
own lawyer to be sure you have standing before you initiate an
appeal.
When must you appeal?

If you can make an appeal, there is always a deadline by which
you must file an appeal or lose the right to keep the legal issues
alive. You will probably be left out in the cold with nothing to
argue about if you do not file a timely appeal.
It is essential that you check on local appeals procedures and
deadlines. 
Exhaustion. There is invariably a local procedure that could be
used to resolve land use issues, and the person challenging local
decisions must file an appeal using such procedures before the
applicable deadline passes. According to statute, there is no
cause of action in district court or in arbitration until after the
“exhaustion of local administrative remedies.” If you miss the
deadline, you did not exhaust and the issue is closed even
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though your appeal may have been successful if the appeals
process had been used.1
The word “exhaustion” may be well chosen, because if there is a
means of appeal, even if it appears to be futile and a waste of
time, you have to use it.  According to the Utah Supreme Court,
allegations of unfairness in the day-to-day relationship between
property owners and city staff do not support a claim that the
entire administrative appeals process is inoperative or unavail-
able.2
Exception: Violations of federal statute such as the Fair Housing
Act or the statute that protects religious organizations from local
regulation may allow a direct appeal to federal court without
local appeals. Lawsuits involving local government based in
administration of the community ordinances and state statutes
must exhaust local remedies, but those pursuing federal statuto-
ry relief need not.
This is an opportunity that many citizens miss. Once a property
owner complained to me that the local health department
refused to allow him to build a home on his residential lot
because his land was within the “source protection zone” of a
city’s water supply and he would need a septic tank. I explained
that a refusal to allow any building at all could be an unconsti-
tutional act if he was denied all use of his property. He indicated
that when he went to the counter of the health department, they
refused to allow him to make application for building approval
and told him if he did, he would be turned down. Discouraged,
he left the matter there.
I asked him whether his neighbors were allowed to build and he
said they were treated the same way. They all chose not to press
the issue. At least one of them was a lawyer.
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As ombudsman, I convened a mediation session—or more accu-
rately described—an information sharing meeting. Three prop-
erty owners came, as well as officials of the state water quality
division, county attorney’s office, health department, and coun-
ty building department. The property owners told their stories
and all listened. When they were finished, I turned to the health
officials present and they agreed with the details of the story.
They had refused to process any applications.
I then turned to the county attorney present. “Could the health
officials do that?” I asked. “No,” he said. “They legally had to at
least take the application and deny it. According to the code, the
property owner would then have an opportunity to appeal the
denial to the County Board of Health.”
“Has anyone done that?” I asked. “No” was the response. No
property owner, in the face of a total loss of all use of his proper-
ty, had ever chosen to force the matter with an appeal to the
Board of Health. The county attorney wondered aloud if the
board would even know what to do if such an appeal came to
them.
“Did you know about that right to appeal?” I asked the health
officials present. “No” they said. “We knew our division director
would never allow building permits and that any effort to get
past his policy would be futile.”
“Well, then,” I said, “obviously if the fellows at the counter have
refused the process, then it would have been a waste of time. The
property owner can now go to court or come to me as ombuds-
man since any local appeal is futile.”
“Not so,” said the attorney. “We will vigorously oppose any such
effort to go to court or arbitration because the person has not
exhausted the local administrative remedies.”
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“You mean to tell me then that the property owner, who has no
knowledge of such matters, is supposed to read the fine print in
the codes, figure out that an appeals procedure exists, teach the
local officials about it, and then demand that appeal before the
property owner can go to court or expect the ombudsman to
arrange arbitration of the issue?” I asked.
“Exactly.”
What is even more astounding is that he is absolutely correct. As
ombudsman, I could not take such an agency to arbitration until
the property owners had exhausted their local appeals.

Levels of Appeal

Appeals are thus divided into two levels. First, internal appeals
within the local government’s land use procedures, and second,
beyond the county or municipality to the court or the property
rights ombudsman. 
For internal appeals, if a landowner or citizen wishes to have a land
use issue heard in arbitration or at court, one of the following
appeals procedures must be used first:
1. if the matter involves a challenge to the way the zoning

ordinance is being applied or interpreted, appeal to a land
use appeals authority asking whether the ordinance is
being correctly applied (see page 174); or

2. if the matter involves the building, fire, health, landmarks,
impact fees, or other special codes of ordinances, use the
appeals procedures in those codes or ordinances (see page
181); or

3. if the local action may involve the violation of protected
property rights, use the local takings appeals procedure,
(see page 183); or
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4. follow appeals procedures as provided in local ordinances
(see page 185).

For appeals beyond the local government, once the local process
has been “exhausted,” there are two choices to resolve the mat-
ter beyond the local jurisdiction:
1. request arbitration and mediation through the office of

the Property Rights Ombudsman; and/or
2. file a Petition for Review to the local state district court.

(There is no appeal to federal court unless a federal statute
is involved.) 

1. Appeals to a Local Land Use Appeals Authority
Asking for an Interpretation of the Land Use Ordinance

Nature of the decision

Every time the land use ordinance is applied, someone has to
decide what it means and how it should control the proposed
application or use. It would be impossible for the local council or
commission to anticipate every issue that may come up or to
even attempt to regulate every change that people may wish to
make on their properties. If there is a disagreement about what
the language of the zoning ordinance means or how it should be
applied, state statute mandates that a local government provide
an appeals process to resolve that question.3
This statutory right to appeal any decision applying the ordi-
nance to a land use appeal authority is a very powerful, but sel-
dom used, tool for citizens and property owners.
When and where must the appeal be filed?

There may or may not be a deadline for an appeal in the local
ordinances or rules—check and read the ordinances to be sure.
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The process of filing the appeal is probably provided for in the
procedures adopted by local ordinence. There is often a fee
involved. Don’t miss the deadline. It will be fatal to your cause if
you do. A recent case involving some neighbors who protested
the building of a house in the foothills of Draper makes the point
vividly.4 The owners of a hillside lot sought a permit to build a
home on a slope that exceeded 30 percent, a thing the ordinance
supposedly did not allow. The neighbors protested. The plan-
ning commission and city council reviewed the matter twice.
The first time, the planning commission denied the right to
build, but at a rehearing it reversed itself and allowed the home
builder to go ahead. There was a requirement in the ordinances
that any appeal from such a decision had to be filed within 14
days. No exceptions were allowed.
Fourteen days went by and the property owner poured his foun-
dation. After the neighbors raised vociferous objections, the city
council got involved. They held a hearing and suspended the
permits, despite the fact that the appeals deadline had passed.
On appeal to the Utah Court of Appeals, the property owner pre-
vailed. The court said that neither the neighbors nor the city’s
own legislative body could ignore the appeals deadline in the
ordinance. Even the city council could not overturn the planning
commission’s approval if 14 days passed without a written
appeal.If there is no time provided in local ordinance, you only
have 10 days.
Don’t miss the deadline to file an appeal. If there is no time pro-
vided in local ordinances, you have only 10 days.
Who makes the decision?

Local ordinances must state who is to hear appeals and interpret
ordinances and rules. An appeal authority may be a board of
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adjustment, an appeals board, or a single hearing officer.  The fol-
lowing guidelines would apply to any appeal no matter which
body is hearing the appeal. 
What notice is required?

An appeals body must post a notice 24 hours in advance as
required by the Open and Public Meetings Act.5 It also must
comply with any notice requirements in the local ordinance. A
single hearing officer is not subject to the act and need not hear
an appeal in public unless local ordinance requires it.
What public input is required?

No public hearing is required by state statute. Local ordinance or
practice usually provides for public comment on all land use
issues before bodies making decisions in this arena. Check the
local ordinance and board of adjustment procedures.
What are the issues?

Simply put, the issue is whether the interpretation of the ordi-
nance that is being appealed was “correct,” or the ordinance was
otherwise appropriately applied. There may be some deference
given to the staffer or local official that made the decision unless
some other standard of deference is provided for in local ordi-
nance. Otherwise, the appeals authority must simply review the
plain language of the ordinance to determine what it means and
how it should be applied and support that conclusion by sub-
stantial evidence on the record.6
This is important. The issue before the authority is not whether
the official that previously interpreted the ordinance had a rea-
sonable basis for coming to said conclusion, but the body hear-
ing the appeal comes to the same conclusion based on its inde-
pendent review of all the information available to it.7
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In making the determination of what the ordinance means, the
body hearing the appeal should follow the guidelines in recent
Utah case law:

Because zoning ordinances are in derogation of a property
owner’s common-law right to unrestricted use of his or her
property, provisions therein restricting property uses should
be strictly construed, and provisions permitting property
uses should be liberally construed in favor of the property
owner.8

Thus, where there is a question about the intent of the language,
the issue should be resolved in favor of the use of property and
against an interpretation that would impose more regulation on
land.
This is important because normally if the application submitted
meets the standards of the ordinance in place at the time, it
should be approved. Unless there are compelling, countervailing
public interests or if changes in the law are pending before the
local leadership, then the community is bound by the laws that
are in place and can only enforce the codes that apply.9
How is the decision appealed?

A decision by an appeal authority may be appealed directly to
the district court or, in a case where an unconstitutional taking of
property is alleged, to Utah’s property rights ombudsman.10
Tips for participants

This opportunity to have an appeal authority review the inter-
pretation of the ordinance and how it is applied is very powerful
and seldom used by those who disagree with local regulation.
There is often a knee-jerk reaction by property owners who hear
that a regulation will limit the use they wish to make of their
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property—they think they need a variance.
But the fact is that you do not need a variance if the ordinance
does not actually restrict you in the first place. As discussed in
Chapter 6, pages 94 to 106, applicants who want variances must
prove they are entitled to them under strict standards. Those
who want to appeal the meaning of the ordinance have no legal
burden to meet—they just ask the question and expect the
appeals authority to provide an answer. Of course, as a practical
matter, if you want the decision to be in your favor, you need to
provide strong arguments in support of your position. Some-
times that means a good speech and a few well-chosen defini-
tions from Webster’s Dictionary are all the evidence you need to
show why your interpretation of the ordinance is correct, and
why it was inappropriately applied in your situation.
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Case Law — Brown v. Sandy City Board 

of Adjustment

A case in point may be helpful. In 1998, the Utah Court of Appeals

considered a case involving residential uses in Sandy. Steve Brown

and others with the same idea decided to rent out single family

homes to skiers and other visitors on a nightly basis as if they were

guest cottages. After receiving objections from neighbors, the city

attempted to stop the practice and Brown challenged them to show

him wherein the zoning code prohibited overnight rentals.

The city cited provisions of the ordinance stated that the single fam-

ily zones were designed to create “a residential environment . . . that

is characterized by moderate densities . . . a minimum of vehicular

traffic and quiet residential neighborhoods favorable for family life.”11

How Do We Interpret a Zoning Ordinance ?
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(Please accept my apologies in advance for the legalized obscurity of

this next quote, but you need to see it in all its glory to understand why

the court dismissed it.)

The city also referred to a provision of the ordinance that said, “No

building or part thereof or other structure shall be erected, altered,

added to or enlarged, nor shall any land, building, structure, or prem-

ises be used, designated, or intended to be used for any purpose or

in any manner other than is included among the uses hereinafter list-

ed as permitted or conditional uses in the district in which such build-

ing, land, or premises are located.”12

The black arrow indicates the location of a house owned by Steve Brown. The

Utah Court of Appeals held that Brown’s use of the house for overnight rentals

did not violate the Sandy ordinances. Photograph courtesy of Sandy City.



In other words, if we don’t specifically allow it, you can’t do it.

The court had no problem with this case. Citing the evidence that the

code limited occupancy to “families” and Brown was, indeed, renting

to “families,” the court held in his favor. The Sandy ordinance did not

limit the rental of properties to a certain minimum period of time and

the city could not read in to the ordinance what the ordinance clear-

ly did not say. Although the city could have passed such an ordi-

nance, it had not. Lacking an ordinance, the zoning administrator

could not invent language that did not exist. This is not to say that

the court concluded that a community must list every use that is pro-

hibited in each zone in order to avoid a glue factory in the R-1 zone,

but the point was clearly made. Local leaders may impose a wide

range of restrictions by regulation, but they can’t enforce a law they

have not adopted.

Above is the home that Steve Brown rented overnight to skiers, giving rise to a

Utah appellate court decision that restated the rule that zoning ordinances are

to be interpreted narrowly and in favor of the use of the property.
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Case Law — Caster v. West Valley City

West Valley City was involved in another case that vividly illustrates

how strictly the courts read the ordinances.13 A property owner

named Caster had a junkyard he called “Back Yard Auto” near the

Rocky Mountain Raceway on 2100 South. The junkyard could only

exist as a grandfathered use since it could not be legally created

under the current ordinance.

A grandfathered use must be continued without interruption by the

property owner in order to be legal. The city claimed that Caster had

abandoned the use because he had not sold or disassembled junk

cars for more than a year. The city wanted all junkyard activity to stop

and the old cars hauled away. 

West Valley won at trial, but lost at the Court of Appeals. The record

showed there had been continuous use of the property to store aban-

doned autos for many years. The city ordinance defined the junkyard

use as “the use of any lot . . . for the sale, storage, keeping, or disas-

sembly of junk or discarded or salvaged material.”

Does Every Word in an Ordinance Count ?

Back Yard Auto’s non-conforming use of property was the subject of Caster v.

West Valley City.
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Since the word “or” was used instead of the word “and,” reasoned the

appellate court, doing any of the listed activities preserved the right

to all of them. Since Caster had “stored” and “kept” old cars, he could

resume the “sale” or “disassembly” at any time. The ordinance was

interpreted as it read—and the junkyard use was preserved since the

ordinance provided that any one of the listed uses constituted a junk-

yard use.

Read the ordinance.

Bottom line—read the ordinance. If it is not being interpreted correct-

ly and the result goes against your interests, an appeal can resolve

the matter in your favor.

2. Building, Fire, Landmark, Impact Fee and Health Code
Appeals

Nature of the decision

A specific application or interpretation of a local code or special-
ized ordinance can be appealed if the person objecting believes it
is being applied inappropriately. Each code typically makes a
provision for appeals from decisions interpreting or applying the
code.
When and where must the appeal be filed?

See the applicable code provisions. Perhaps no one has even
checked to find out what appeals may be possible. Be patient as
the local officials figure out how to respond to your request for
appeal. There is often no fee for an appeal.
Who makes the decision?

It depends on what the code says. The decision of a building inspec-
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tor may be appealed to the chief building official. The chief building
offical’s decision may be appealed to the local building inspection
board of appeals or to the state building board, for example. 
What notices are required?

Sometimes none is required. If the entity making the decision is
a body defined as being subject to the Open and Public Meetings
Act (most governmental bodies are), then the minimal 24-hour
notice must be provided.
What public input is required?

There is none required unless the board or official making the
decision invites or allows it.
What are the issues?

The main issue is whether the official whose decision is appealed
made a correct application of the code or rule. As with zoning
appeals, unless local ordinance provides otherwise, no deference
need be allowed the local official.  The question is whether or not
the decision is “correct,” not whether or not the decision was
supported by some good reason. See the discussion on pages
190-191.
How is the decision appealed?

It depends on the code or ordinance involved. If no means of
appeal is provided, then a final decision, made after exhausting
local administrative remedies, can be appealed to the district
court. Arbitration or mediation also can be requested through the
property rights ombudsman.
Be certain the appeal is made in a timely manner. If you miss the
deadline, your appeal cannot be heard.
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Tips for participants

Don’t be shy. If you do not agree with a local decision involving
the codes and rules, find out how to appeal. Sometimes you will
get blank looks over the counter because no one has asked how
to appeal before.
Prepare your information and make the appeal. The decision you
receive must be supported by substantial evidence and you are
entitled to a straight answer. 

3. Takings Appeals Procedures

Nature of the decision

Every local government entity, including towns, cities, counties,
special districts, and others, must have an ordinance that allows
for a local appeal by a property owner who feels that a decision
made by the city or county has violated his constitutional prop-
erty rights.14
The appeal is guaranteed whether the issue involves a land use
issue or not. Any “taking” question may be appealed.
Local procedures vary, so there is no substitute for reading the
ordinance.
When and where must the appeal be filed?

See the local ordinance. There is often not a fee, although one
could be imposed by the local ordinance.
Who makes the decision?

It depends on the takings appeals ordinance. Usually it is the
council or county commission that hears the appeal. Sometimes
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there is a separate body appointed, or the board of adjustment
hears the matter.
What notices are required?

Only the minimal notice provided for in the Open and Public
Meetings Act is required.
What public input is required?

None is required, unless the local ordinance provides for public
input. No takings appeals ordinance I have seen provides for
public notice or input.  The body making the decision would
usually allow public comment in the public meeting held to
resolve the issue, if the public showed up to comment, however.
What are the issues?

Simply stated, the question is whether a court would find the
local decision violates protected property rights. See the part of
Chapter 14 that deals with pitfalls related to private property
rights on pages 208-220.
How is the decision appealed?

A takings claim can be brought into district court or a request for
arbitration or mediation can be filed with the private property
ombudsman.
Tips for participants

I recommend takings appeal process if anyone asks me for my
opinion. There are some local ordinances, however, that require a
property owner to make extensive, intrusive disclosures of his
property value, income from rentals, appraisals, purchase price,
offers to sell or buy, etc., that the property owner may not wish to
reveal. I believe these requirements to be inappropriate in many



cases, but some ordinances say they must be made in order to
pursue an appeal. The process is optional, and the state statute
says that you do not need to use the local takings appeals process
before filing a complaint in district court or coming to the
ombudsman for further action. If the procedures in local ordi-
nance are unfairly intrusive, don’t use them.15  Feel free to contact
the property rights ombudsman for help with local takings
appeals.

4. Alternative Dispute Resolution:
Mediation, Arbitration, and the Ombudsman

Utah is unique because we have a provision in state law that pro-
vides that any property owner who wishes to mediate or arbi-
trate some land use disputes may ask the property rights
ombudsman to arrange alternative dispute resolution. This
avoids court action because the ombudsman can “toll” the dead-
line before which legal action must be filed.16 Your 30-day dead-
line is thus extended until the process of dispute resolution is
complete or the ombudsman decides not to proceed.
An “ombudsman” or “ombuds” is someone whose salary is paid
by government or business, but whose job it is to advocate for
the citizens or constituents of the employer. Utah’s property
ombudsman is charged to:
1. advise property owners and government entities about

property rights; 
2. provide information through seminars and publications

about property rights; and
3. help resolve disputes fairly, in accordance with existing

law, and without expensive and time-consuming legal
action.17
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There are several options available to local government entities,
citizens, and property owners to resolve disputes:
1. negotiation—when the parties attempt to work things out

between themselves;
2. conciliation—when either party contacts an outside per-

son such as the ombudsman for help. The ombudsman or
other neutral may contact the other parties and attempt
“shuttle diplomacy” to resolve matters. There is no face-
to-face meeting;

3. mediation—All the parties meet together with a neutral
third party and attempt to resolve matters with the third
party acting as a facilitator and sounding board for ideas.
The mediator may then meet separately with each party
in a “caucus” and attempt to reach a compromise solution
to which all can agree. If all do not agree, there is no
mediated solution. The mediator does not impose a solu-
tion. She is just there to help grease the skids for resolu-
tion. If both parties do not agree to settle the matter, it
remains unresolved;

4. ombuds—An ombuds is charged with investigating com-
plaints and recommending solutions. An ombuds does
express an opinion if appropriate. If his employer has
made an error in a matter involving a citizen or consumer,
he advises his employer of that error and recommends
corrective action. An ombuds also can act as a gatekeeper
in dispute resolution processes, attempting to solve prob-
lems at whatever level is the simplest, easiest, and least
frustrating to those involved; and/or

5. arbitration—Unlike mediation, arbitration involves a neu-
tral third party who does express an opinion on the mat-
ter before him. If the parties have chosen binding arbitra-
tion, the decision by the arbitrator resolves the issues.
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Arbitration can be advisory, non-binding, or binding
unless appealed.  An arbitration hearing can be like a
court almost, though it need not be so formal. It can be
very flexible and adjust to meet the needs of the parties
and the facts of a case.  The property rights ombudsman
can arrange arbitration at the request of a property owner 
in certain cases. If the property owner requests arbitration
and the ombudsman deems it appropriate, then the gov-
ernment entity must participate. The result of an arbitra-
tion through the ombudsman can be appealed to the dis-
trict court within 30 days. If it is not, the resulting arbitra-
tion award is binding on the parties. If it is appealed, all
legal rights remain, including the right to trial by jury.

Tips for participants

As the first Utah Property Rights Ombudsman, I have assisted
more than 4,000 property owners, professionals, and govern-
ment officials in eight years. As a general rule, I have found that
earlier is better in terms of when outside information is helpful
and when attempts should be made to head off looming disputes.
The more information that all involved have available to them
and the earlier the parties can consider options, the less likely it
is that someone will dig in to a hard position that makes the
process of dispute resolution harder.
If you have questions that I can assist with as ombudsman,
please feel free to call early. Most of the time, all I can do is give
a perspective and outline some options, sometimes acting as a
“coach” for the parties as they work through the local exhaustion
of remedies process. I do not go to planning commission meet-
ings and pretend to be some important guy from the state. But if
anyone involved wants to bounce some ideas off me or ask about
procedures in general, I am happy to help. Call the numbers
found at the end of this book and I will assist as much as I can.
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There is only one of me, and I cover the entire state. At this writ-
ing I do not have any full-time support staff and deal through
voice mail and e-mail more than any other medium. I appreciate
your patience with the limitations placed on me, my budget, and
my time constraints.
The goal of the dispute resolution process through the property
rights ombudsman is not to ignore the law and merits of the mat-
ter. First of all, the process is designed to arrive at a solution that
both parties agree is better than the other options available. If
that consensus is not possible, the process should result in the
same conclusion that a court would reach, but without all the
delay, cost, and hassle of litigation.

5. Legal Action—When It’s Necessary 

As a last resort, once the local appeals are exhausted and the
ombudsman either has no jurisdiction over the matter or you
have decided not to attempt to involve that office, you are at the
courthouse doors.
Rule no. 1:  Do not miss the deadline to appeal.  You must file an
appeal within 30 days of the date that a land use decision is
made or you will probably lose your chance forever.18 The statute
says that a land use decision is rendered on the date that a writ-
ten decision is issued, or otherwise as provided in local ordi-
nance.19
Rule no. 2: Get a lawyer who understands land use law in Utah.
Not all do. While your family attorney may be helpful in gener-
al negotiations, working out the development agreement, or
evaluating the options, there is no substitute for someone who
understands the principles outlined in this book when it comes
time to file lawsuits.
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An attorney who is not acquainted with the process can make
some simple errors in the papers she files that will make your
case DOA at the courtroom. It is common for an attorney to miss
the chance to lay the proper record before the local appeals
processes only to find after a long legal battle that the Court of
Appeals must dismiss it because essential elements of the com-
plaint are missing. 
The attorney must be sure that all local appeals have been
attempted and that he is working on the right theory—whether
for a legislative issue or an administrative matter.
When you do go to court, make sure you know what you want
and what you can expect to gain through the process. The plain-
tiffs in the board of adjustment case we discussed in Chapter 6
must have been pleased with their victory after claiming that the
proper procedures were not followed in granting the variance.
They were no doubt nonplussed, however, when the board sim-
ply heard the matter again, this time following the right proce-
dures, and granted the variance correctly. The same result
remained after all that hassle and expense.
The remedy may be invalidation—where the decision made is
struck down. Often this means the local government entity sim-
ply makes the decision again, but this time follows procedure
correctly. Sometimes the result can change, but there is not
always a guarantee that will happen.
The person bringing the lawsuit may seek an injunction where
the effect of a decision is halted and everyone takes a time out
while other issues are litigated. This can obviously be a very
effective tool. One advantage is that it is a quick remedy and
brings things to a head sooner. If implementation of a local deci-
sion is held up, then pressures build that would help promote a
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resolution earlier rather than later. An injunction is not always
available, and sometimes a lot of time and energy is spent with
no results.
Rarely is the remedy “mandamus” or a court order directing
someone to do something. It is not common, in light of the
extraordinary deference that courts grant to local government
entities, that a city or county is ordered to do anything. It does
happen, however. The “builder’s remedy” of having a building
permit revived and placed back into force, or the subdivision
approved by court order, can sometimes be the fairest result.
While this is often the prime hope of the plaintiff in a lawsuit, it
is rarely the result, so don’t go into the courtroom with unrealis-
tic expectations.
The result of legal action may be damages, but it rarely is. Usu-
ally damages are only paid as “just compensation” in a “takings”
claim to assert private property rights. Sometimes the plaintiff in
a lawsuit does not want compensation—they want the project
stopped. Unfortunately for them, if an unconstitutional taking of
private property is proven, the result sometimes is that compen-
sation must be paid, not that the decision is rescinded.
As a practical matter, of course, most government entities do not
like to pay damages. Most takings cases result in rescission of
decisions and not the payment of damages.
One of the obvious goals of litigation is to get the other party into
a position where they will settle a case. This certainly happens
with government actions, but it is less likely. Remember that the
defendant in a land use case is often a city or county with more
resources than citizens and property owners have. It also is diffi-
cult to settle a case when that decision must be made by a dis-
parate group like the council or commission rather than by an
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individual. Sometimes legal battles are like real ones—such as
the Civil War, which was expected to last a few weeks and went
on for five years, leaving incalculable damage to the nation.
It is certainly wise to consider all options before litigation. And
after a land use lawsuit is commenced by the filing of a Petition
for Review with the district court, it is still a good idea to pursue
every option to compromise and settle the matter, as long as set-
tlement results in a fair resolution.
That said, however, there are certainly cases that must be heard
and must go to the appellate courts if we are to clarify the law.
Sometimes there are issues of such novelty and importance that
the courts must take a position for the good of all. There is no
question that there are times when no other options exist, and
both government entities, property owners, citizens, and plan-
ners need answers that only the courts can give. 

1Brendle v. Draper, 937 P.2d 1044 (Utah App. 1997).
2Patterson v. American Fork, 2003 UT 7, ¶20, 67 P. 3d 466 (Utah 2003).
3Utah Code Ann. §10-9a-701(1)(b) (municipalities); Utah Code Ann. §17-27a-701(1)(b) (counties).
4Brendle, Id.
5Utah Code Ann. §52-4-2(3)(a) defines a public body.  
6Brown v. Sandy City Bd. of Adjustment, 957 P. 2d 207 (Utah App. 1998); Carrier v. Salt Lake County,
2004 UT 98 at ¶25-28.
7Id.
8Id.
9Utah Code Ann. §10-9a-509 (municipalities); Utah Code Ann. §17-27a-508 (counties).
10Utah Code Ann. §10-9a-801(2)(b) (municipalities); Utah Code Ann. §17-27a-801(2)(b) (counties).
11Sandy City, UT, Development Code, cited by the Utah Court of Appeals as §15-7-5(b)(2) and §15-
7-3(b)(2), (1996).
12Id. §15-6-2.
13Caster v. West Valley City, 2001 UT App. 212, 29 P. 3d 22 (Utah App. 2001).
14Utah Code Ann. §63-90a-4.
15Utah Code Ann. §63-90a-4(2)(c).
16Utah Code Ann. §10-9a-801 (municipalities); Utah Code Ann. §17-27a-801 (counties).
17Utah Code Ann. §63-34-13(1).
18Utah Code Ann. §10-9a-801(2) (municipalities); Utah Code Ann. §17-27a-801(2) (counties).
19Utah Code Ann. §10-9a-708 (municipalities); Utah Code Ann. §17-27a-708 (counties).



When Local Land Use Decisions are Illegal

We have covered a lot of ground about land use decisions and
pointed out how local decisions are made. 
There are a number of issues, however, that apply to almost all
land use decisions and which provide grounds for someone who
disagrees to make a legal challenge. They include constitutional
claims and other legal precedents established by courts or
statutes that nullify or frustrate local decision-making if the par-
ticipants are ignorant of the limits of local authority and discre-
tion.
A number of these issues are discussed here, but only as an
overview. Lawyers and judges have considered cases in this
arena for a hundred years. By now there is a lot more detail to the
process than could be covered in a hundred books the size of this
one.
As an introduction, it may be worth saying that there is little
hope of gaining much by moving from the local, county, or
municipal land use process to the courts. If the system seemed
abrasive and aggravating before, mounting a lawsuit will make
you look back on those hearings before the planning commission
with nostalgia.

14CHAPTER

207

Mounting a 
Legal Challenge



Since the normal, local approval process is affected by how cases
are tried if they go to court, there may be some merit in review-
ing the major ways that local land use decisions are challenged
in court.

STATE AND FEDERAL CONSTITUTIONAL CHALLENGES

1. Loss of All Economically Viable Use 

The first landmark U.S. Supreme Court opinion finding a regu-
lation of property unconstitutional as a “taking” was handed
down in 1922.1 In the 80-plus years since then, we have had
extended discussion of the matter by the courts, both state and
federal. In some ways weknow more and in some ways we know
less about what is a taking and what is not a taking in the 21st
century. What we know for sure is that taking occurs when reg-
ulation deprives a landowner of all economically viable use of
their property. After that basic rule, it gets more complicated.
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Case Law — Lucas v. South Carolina Coastal Council

David Lucas bought two lots on the coast of South Carolina to use for

the construction of summer homes. After the purchase, the South

Carolina Coastal Council passed a rule that restricted construction of

any buildings within 300 feet of the shoreline. That was a problem

because his beachfront lots were not 300 feet deep.

The U.S. Supreme Court heard Lucas’ case in 1992.2 They decided

the state action was a taking and just compensation should be paid

to Lucas for the loss of his property.

Must a Regulation Allow Some Economic Use

of Property?



The state argued the restriction was necessary to protect the gener-

al welfare because homes would be blown apart in the next major

hurricane. Lucas pointed out his lots were the only two vacant lots

along that section of the coast. The burden imposed on him was

severe. The Court ruled that a regulation that deprives the property

owner of all economically viable use creates a “taking.”

The Court said the state could eliminate all use of property if any use

would constitute a nuisance. Under the old common law developed

by the courts over the centuries, one neighbor could not cause a nui-

sance to his neighbor that unreasonably interfered with the quiet

enjoyment of the neighbor’s property. If he did so, the neighbor could

sue and recover damages for the loss of use and value. Since the

right to create a nuisance was not a legal aspect of property owner-

ship, no taking occurs when the government prevents a use that

would be a nuisance.
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David Lucas bought a lot on each side of the square house shown above. The

U.S. Supreme Court declared it was unconstitutional to prohibit him from using

these lots to build vacation homes in 1992. Photograph courtesy Prof. Daniel

Mandelker at law.wustl.edu/landuselaw.



Land use regulations that destroy all use of property are takings.
Examples may include a rule that property owners cannot build
anything at all on land that is near the city well or in the water-
shed. Or suppose that a legally created, vested lot was vacant at
the time an ordinance change was enacted that would make the
same lot illegal to create today. If the local officials seek to apply
the ordinance retroactively to make the “non-conforming” lot
unbuildable, that would be a taking. No economically viable use
would remain.3

The Court also reasoned that a nuclear plant could be prohibited—

even if that were the only use the property might support—if there

were a fault line on the property and the nuclear plant might fail in a

major catastrophe.

Lucas’ proposal was not a nuisance, however, unless the danger was

great enough to require his neighbors to tear down their houses. A

nuisance is not created just because the world would be better if the

activity were not going on. A nuisance exists when the interference

with the neighbor is severe, permanent, and very disruptive.
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After losing its case before the U.S. Supreme Court, the South Carolina Coastal

Council could not afford to leave the Lucas lots idle so it sold the lots for devel-

opment. Another home has already been built on the lot in the photograph

above. Photograph courtesy Prof. Daniel Mandelker.



It would not be a “taking,” however, to prohibit the use of land
for residences in an area where any building on the land would be
hazardous to the health and safety of the residents because of con-
taminated soils, imminent landslides, or repeated avalanches.
The ordinance may recognize that factors exist, inherent in the
property, that make it unsuitable for any use.
I remember being called to Iron County years ago to address con-
cerns that rules might be implemented to prohibit the building of
new residences on lots as small as 5,000 square feet in the rural
expanses of the county. There were no sewer, water or other
municipal services in the vicinity.  I was asked if the denial of
permits was a taking.
“No,” I said. Until it could be shown that someone could fit a
safe well, an effective septic system, and a house on 5,000 square
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In the case of Harper v. Summit County, the Utah Supreme Court ruled that prop-
erty rights include the right of neighbors to be free from nuisances such as excessive
dust and noise. The case involved this loading facility on a nearby railroad line.
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feet, then the county could take notice that any use of the prop-
erty for a residence would be hazardous to human health. There
is no taking if any potential use of the property would constitute
a nuisance.
2. Severe Economic Impacts

It is not as easy to win such a case, but the U.S. Supreme Court
also has held that a property owner can recover just compensa-
tion when a local regulation imposes a severe burden even
though some economically viable use remains.4 The test requires
a balancing of burdens and benefits.
For example, if a property owner loses almost all value so that
the public can enjoy a very marginal benefit, the constitutional
alarm bells may ring. On the other hand, if the public interest is
compelling and the burden on the property owner relatively
light, then no taking would ever be found.5
Part of the equation related to the property owner’s burden is
based on the owner’s expectations of a profit and the investment
he has made toward that end. If a property owner claimed that a
new regulation cost him significant property value, his claim
would likely be more successful if he paid a large sum for the
property the year before and was in the process of getting per-
mits for his planned project when the new regulation went into
effect. 
The same landowner would not have nearly as strong a case if he
inherited the property from his father who bought it 50 years ago
for what would now be considered a pittance.6
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Case Law — Smith Investment v. Sandy City

A recent Utah case involved property on 700 East in Sandy. The city

down-zoned the land (made its use less intensive and lowered densi-

ties) from commercial to residential. The property owner brought suit,

claiming a “taking.”

According to the evidence presented at trial, the value of the proper-

ty involved in the lawsuit fell from $1355 million to $775,000, a loss

of 43 percent of the value. Despite this major hit, there was no “tak-

ing.” According to the court: 

Substantially diminished as a result of zoning, that fact alone will

not be deemed a sufficient ground for finding the regulation arbi-

trary and capricious. Such losses generally are deemed to be sim-

ply the uncompensated burdens one must accept to live in an

ordered society.”

The land behind the Sandy Hills Shopping Center was “downzoned,” which

resulted in a protracted lawsuit. The Utah Court of Appeals held that no “taking”

had occurred and did not award any damages, even though the property lost

$580,000 in value.

When is a Land Use Regulation a “Taking”?



Although most of us would think a $580,000 loss is real money, the

court said it was simply not unexpected that such losses would occur

in a zoning context. As the Utah Courts have said:

Indeed, zoning and rezoning present perplexing problems of eco-

nomic and environmental gain and loss. While some gain, others

lose.  It is the legislature which must strike the proper balance.8

Mere diminution in value is insufficient to meet the burden of

demonstrating a taking by regulation.9

As the U.S. Supreme Court has explained it:

Government could hardly go on if to some extent values incident

to property could not be diminished without paying for every

such change in general law.10

This Court has generally been unable to develop any ‘set formula’

for determining when ‘justice and fairness’ require that economic

injuries caused by public action be compensated by the govern-

ment, rather than remain disproportionately concentrated on a

few persons. Rather it has examined the “taking” question by

engaging in essentially ad hoc (case by case) factual inquiries

that have identified several factors—such as the economic impact

of the regulation, its interference with reasonable investment

backed expectations, and the character of the government

action—that have particular significance.11

Although the courts have left the door open to finding an illegal reg-

ulation when some economically viable use remains under this test,

it is very rare that a property owner succeeds in challenging local

land use decisions under a claim of severe economic impact.
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Note that this balancing test for a “taking,” where the benefits
and burdens of regulations are weighed, is different from the
“loss of all economically viable use” test. If all use is denied and
no nuisance could be created by some economically viable use,
then the regulation categorically creates a “taking,” no matter
how compelling a public use exists to justify the regulation.
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The following diagram may be helpful.

3. Trespass—Excluding Others  

Another sacred property right is the one to exclude others
from your property. It is a taking if the government imposes a
duty on you to allow the permanent occupation of any part of
your property by the government, the public, or anyone acting
for the government.
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Case Law — Loretto v. Teleprompter Manhattan

For example, a Ms. Loretto

owned an apartment build-

ing in New York City. City

officials directed her to allow

the local cable company to

put a connection box on the

back of the building. She

refused and won the case in

the U. S. Supreme Court.12

In an opinion authored by

Justice Thurgood Marshall,

the great champion of civil

rights, the city was told that

the right to exclude others is

significant . No property

owner has to volunteer prop-

erty for physical occupation

for public purposes without

just compensation.

Can Government Occupy Private Property?

Ms. Loretto’s apartment building in

New York City. Photograph courtesy

Prof. Daniel Mandelker.
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Other examples may include:
1. when inevitably recurring floodwaters repeatedly occupy

private property; 
2. when open space that is required under local ordinance

must be given to the public for public use instead of being
kept for use by homeowners within the project; and 

3. when landowners must accept trails across their property
although they have done nothing to create the need for
the trails.

In summary, the courts will find a “taking” if a local action
results in the permanent occupation of property or unlimited
public access to the property without the payment of just com-
pensation.

4. Lack of a Public Purpose—Due Process Issues

A decision or action also can be invalidated if the regulation
restricts the use of private property but accomplishes no legiti-
mate public purpose. This is almost the same thing as saying that
a decision violates due process because it does not promote the
general welfare as we discussed in Chapter 3.
In Utah, as elsewhere, the courts have determined that they will
first look to local ordinances and state statutes to review local
land use decisions rather than to the Constitution of the United
States or the Utah State Constitution.  If a land use decision is
overturned because it violates a statute or ordinance, then the
court will not review the constitutional cause of action.  As we
discussed in Chapter 3, the Utah statutes have been interpreted
to allow the setting aside of local decisions that are arbitrary,
capricious, or illegal.  This language roughly parallels the consti-
tutional claim the lawyers call “substantive due process”.  Since
this constitutional language has been grafted into statute, the



Utah courts have reviewed local land use decisions without con-
sidering constitutional issues.  
In one recent case, Patterson v. American Fork City13, the Utah
Supreme Court was asked to void local decisions by declaring
that the local government had acted in a manner that was arbi-
trary, capricious and unreasonable.  The Court declined to do so,
stating that: 

Reading all of the facts in the light most favorable to Patter-
sons' claims, we conclude that this case involves disputes
about specific local development issues, not about the depri-
vation of constitutional rights. Pattersons have liberally pep-
pered their brief with strong language indicting the City for
dozens of its decisions, but they have failed to cite a single
case where developers have succeeded when pursuing [con-
stitutional] claims on similar facts. Although Pattersons are
entitled to "all inferences which are fairly supported by the
evidence, [they] are not permitted to build their case on mere
'opprobrious epithets' of malice, or 'the gossamer threads of
whimsey, speculation, and conjecture.'" (citations omitted).
Whatever unfairness Pattersons may have experienced, noth-
ing in the facts presented sounds constitutional alarm bells.14

For about 25 years the United States Supreme Court has stated
that a regulation that imposed burdens on the use of land but
failed to substantially advance a legitimate public purpose could
result in a successful claim for compensation under a “taking”
theory. The Court abandoned this “taking” theory in 200515,
holding that regulations which do not accomplish what they are
intended to do or which do not advance the general welfare
must now be challenged as violations of substantive due process.
Under Patterson and other relevant Utah precedent, this means
that for us these issues are to be resolved under the Utah land
use management statutes, not the Constitution.16
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5. Equal Protection

Land use laws, like others, must not treat people differently if
they are in the same situation. A recent U.S. Supreme Court case
involved a widow who, with her late husband, had successfully
sued the local village in an unrelated dispute. She claimed the
only reason the municipality required her to provide a much
larger utility easement than that required of others was to get
back at her for suing the town.
The U.S. Supreme Court decided that she had a viable case if
what she alleged was found to be true.17
In Utah, as in other places, this is a hard case to make. The Utah
Supreme Court has stated that: 

Zoning decisions will almost always treat one landowner
differently than another. It is the presence of evidence of
vindictive action, illegitimate animus, or ill will that will
distinguish run-of-the-mill zoning cases from cases of con-
stitutional right.18
[T]he plaintiff must present evidence that the [municipality]
deliberately sought to deprive him of equal protection of the
laws for reasons of a personal nature unrelated to the duties
of the [municipality’s] decision.19
A showing of uneven enforcement of the law is not sufficient:
what is required is a showing of a totally illegitimate animus
toward the plaintiff by the [local government entity].20

Those claiming a violation of equal protection must provide evi-
dence believable to the decision-maker that the only explanation
for the allegedly arbitrary and capricious conduct is unlawful
discrimination against a protected class. This is a major uphill
battle and very unlikely to be successful in the courts.
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6. Free Speech Protections

Mainly used in sign regulations and sexually-oriented business 
cases, these are discussed more thoroughly in Chapter 8. 
The courts have been very generous in using the free speech pro-
tections of the first amendment, just as they have in avoiding gov-
ernment actions that establish religion or interfere with the right of
assembly.

7. Federal Statute Challenges

See the related parts of Chapter 8 about religious uses, signs, fair
housing, cellular towers, and other special uses with which fed-
eral statutes have dealt. Using the commerce clause of the U.S.
Constitution, Congress has pre-empted the field in some areas of
land use law. Where federal law trumps, the state laws are not
much help. Local zoning ordinances and decisions that operate
contrary to federal statutes will be struck down.

STATE STATUTE CHALLENGES

8. Arbitrary, Capricious, and Illegal Acts

This concept is so fundamental to land use legalities that we
spent a lot of time reviewing it in Chapters 5 and 6. Rather than
review it again, I merely wish to remind you that it is a para-
mount issue and that land use decisions will not be upheld
unless they survive this test.
Legislative decisions must advance the general welfare.21
Administrative decisions must be supported by substantial evi-
dence on the record.22
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9. Following Required State Procedure 

The state zoning statutes do not say much when it comes to the
day-to-day business of local land use management, but what
they do say is significant and not to be ignored.
Ben Toone is a resident of Ogden Valley where Huntsville and
Eden are located. Some years ago the Weber County Commission
decided to sell some surplus property located in a relatively
remote area of the valley to a local hunter/outfitter. Toone and
others thought the sale was not at market value and should have
been advertised more broadly. They brought suit in state court.
In a decision invalidating the sale, the Utah Supreme Court held
that a remote part of the statutes governed the matter.23 Accord-
ing to the state code in force at the time, no city or county could
sell property without asking the planning commission to com-
ment first. Of course no one ever noticed that rule, much less fol-
lowed it, and municipalities have been selling property for years
without even knowing such a requirement existed.
Too bad, said the court, and struck down the sale. Although this
requirement was removed by the 2003 legislature, it applied at
the time of the sale and the sale was void. This was a pretty harsh
remedy, but the court made the point that the statutes are not to
be ignored.
Another case involved the little town of Boulder in southern
Utah. Its zoning ordinance was struck down because officials
could not prove that they had a zoning map at the time they
adopted the ordinance. The code says a town must have a map if
it has a land use ordinance, stated the Court of Appeals: no map,
no ordinance.24
If you do not agree with a local decision, check the related state
statutes. If they have not been followed, a challenge may succeed.



Case Law — Anderson v. Bluffdale City

A local developer acquired the right to develop a large area of prop-

erty in Bluffdale, generally located east and south of the intersection

of the Bangerter Highway and Redwood Road in Salt Lake County.

The City of Bluffdale refused to allow the densities that were desired

by the landowner and several lawsuits resulted.
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10. State Policy Mandates

A related issue involves the policy mandates imposed by the leg-
islature. These are imposed on local government because they
are creatures of the state and they have no power to zone with-
out state approval and delegation. Since the power comes from
the state, the state can impose some restrictions that go along
with the power. As you would expect, the state on occasion
waded in with regulations covering a short list of special land
uses. 
Some of the “strings” attached have to do with issues that the leg-
islature addresses because some have political influence on Capi-
tol Hill. Billboards have special protections in land use,25 as do
school districts.26
Other limitations are a result of legislative preferences and poli-
cy such as a requirement that manufactured housing be allowed
in all residential zones27 and that moderate income housing be
promoted statewide.28
These policy mandates can be the fodder for litigation in impos-
ing certain land uses or fighting local decisions. 

What is the Effect of State-mandated Policy?
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One series of opinions dealt with the state-mandated moderate income

housing plan. The city claimed it had adopted one, but the developer

claimed it was insufficient and had no potential to actually encourage

those of modest means to live in Bluffdale. The trial court judge, who

has since been elevated to the Supreme Court, wrote that Bluffdale

was required to do more than just make a token effort at a moderate

income housing plan. After several opinions, the developer and com-

munity finally reached a settlement that resulted in a mix of housing

types and uses with both rentals and owner-occupied residences in a

planned community.

Extended wrangling between the City of Bluffdale and a developer involved the

issue of exclusionary zoning and a state mandate to locate moderate income

housing in the community. This development, “The Bluffs,” was built after set-

tlement was reached.

11. Following Local Ordinances

Another area of legal challenge that sometimes results in rever-
sal of local land use decisions is a claim the city or county is not
following its own ordinances. We discussed this briefly in Chap-
ter 12 when talking about citizen enforcement of zoning ordi-
nances, but it bears some more discussion here. We have recent-
ly had some interesting cases related to this issue.
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Case Law — Culbertson v. Salt Lake County

In 1991, the then owners of the Family Shopping Center (located at

900 East and Union Park Avenue in Midvale) wanted to expand it and

include more shopping attractions for local residents. They were

unable to acquire property from some of the landowners in the area,

however, but they did obtain a conditional use permit from Salt Lake

County that allowed them to build the rear wall of several stores in an

area that was formerly part of a county street.

The homeowners facing the street sued, claiming  the county could not

allow a developer to reduce the street width from 33 feet to 25 feet

because to do so violated the county’s own street standards. They

also sued to enforce the developer’s conditional use permit, which

required that curbs, gutters, and sidewalks be installed everywhere

the project fronted on a public street and that landscaped setbacks

be provided.

The county and the developers asserted that 1070 East and North

Union Avenue are not streets at all, but “closed” roads, available only

for private use by the residents. The Utah Supreme Court noted, how-

ever, that there is only one way to make a county street a private

roadway and that is the official “abandonment” of the street as pro-

vided in state statute. An ordinance of abandonment was never

adopted so the streets remained “public streets.”

The court then went on to hold that the county has only two defini-

tions for streets in its ordinance—they are either private or public.

Since the streets in this case were not privately owned, they must be

public streets. Thus, the county could not allow them to be divided in

violation of county street standards. The streets could not be changed

to a cul-de-sac without a 50-foot turnaround as the county ordinance

required. Nor could it be limited to a width where a fire truck or

garbage truck could not negotiate the roadway.29

Must Local Government Follow  

Their Own Ordinances?
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As a remedy, the court declared:

Where the encroachment is deliberate and constitutes a willful

and intentional taking of another’s land, equity may require its

restoration, without regard to the relative inconveniences or hard-

ships which may result from its removal.

In other words, tear down the buildings! This result, and the harsh

remedy of complete invalidation of the zoning ordinance in the Boul-

der case cited in this chapter, point out the risk that local officials run

when they do not carefully analyze local decisions and the relevant

local ordinances.

This is not to say that just anyone can amble into the courtroom and

bring down the local municipal power structure. The precedent

established in the Springville citizens case, mentioned before in

Chapter 12, is that the plaintiff in such a lawsuit must show that their

interests were prejudiced by the local decision. Surely the Culbert-

sons were—they lost their street. But the result would have been

much different if they had missed the deadline to file an appeal or if

the landowners had not been so vocal in the first place, pointing out

Before and after aerial views of the Fort Union Shopping Center vicinity show-

ing the homes involved in the case of Culbertson v. Salt Lake County. Several

county streets were obliterated in the expansion of the retail complex. The

owners of the homes shown in the center of these photographs won a lawsuit

against the county and developers because the project illegally narrowed the

streets in front of their residences.
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Summary—Legal Issues

We have looked at a variety of ways that local land uses can be
challenged. There is a “laundry list” at the back of this volume in
Appendix 3.
The legal answer is not always the best answer, however.
Although I am all for a property owner or citizen standing up for
their rights and not putting up with illegal and discriminatory
treatment, I have found in my legal career that lawsuits and legal
threats are more counter-productive than helpful on most occa-
sions.
On the street and in the neighborhood, zoning is about compati-
bility and appropriate community behavior. When there are con-
flicts, the best answer is often for both sides (or all three or four
sides) to sit down with mutual respect for the rights and con-
cerns of each other and work out solutions. 
This is often not likely to happen in the heat of a land use hear-
ing before a body of citizen planners. Someone needs to take
some leadership, call out a time out, assemble the “stakehold-
ers,” and work out solutions that you do not find in a courtroom.
It is important to learn the law and know the rules. But the law
is not a very efficient or satisfying tool to use in an area as sub-
jective and emotional as land use decisions. Give the other
options a try before dropping the legal bombshell. 

the violation of their rights long and loudly in public places, and thus

putting the county and the developers on notice that there were legal

issues involved that remained to be resolved.
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In the entire landscape that is planning and zoning, one of the
areas where our community philosophy all too often conflicts
with how we actually manage our business is in the area of gov-
ernment records and open meetings.  The Utah legislature has
made the policy clear:
It is the intent of the legislature to: 
(a) promote the public’s right of easy and reasonable access 

to unrestricted public records;
(b) specify those conditions under which the public interest in

allowing restrictions on access to records may outweigh
the public’s interest in access; 

(c) prevent abuse of confidentiality by governmental entities
by permitting confidential treatment of records only as
provided in this chapter; 

(d) provide guidelines for both disclosure and restrictions on
access to government records, which are based on the
equitable weighing of the pertinent interests and which
are consistent with nationwide standards of information
practices; 

(e) favor public access when, in the application of this act,
countervailing interests are of equal weight; and 

(f) establish fair and reasonable records management 
practices.1
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The Government Records Access and Management Act 
(GRAMA) attempts to balance two weighty considerations: 1)
the public’s right of access to information and 2) the right of pri-
vacy that surrounds certain personal data that government enti-
ties gather.2
In the land use arena, however, there is not much in the way of
personal, private data that can be protected from public view by
GRAMA. On the other hand, anytime there are public emotions
running high and anyone feels threatened or intimidated by
public clamor, there is bound to be a lot of maneuvering behind
the scenes and some effort to keep information close to the vest.
This is inappropriate and often illegal.
What is a public record? Basically, GRAMA provides that all
documents that are received by, created by, or in the possession
of local agencies are public records unless specifically exempted
by the GRAMA statute.3
As a practical matter, the way the process should work is that
everyone who is interested in any land use application or pend-
ing decision should be able to review the file in its completeness
so as to be able to fully participate in the public process. If a citi-
zen does not have all the details, how is she supposed to be a full
participant? 
In the real world, however, there are two opposing factors. The
first is simply the press of business. Staff reports and packets pre-
pared for decision-makers are often not ready until a deadline
just a few days before a hearing is held or a decision is made. In
light of this, staff should share all the information in that packet
with the public as soon as it is available to the public body
involved so that all can participate fully. Certainly if the packet is
completed three business days before the meeting, GRAMA is
thwarted by a demand that everyone wanting to see it must file
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a GRAMA request and then wait five or ten business days as
allowed by law. Local officials should respect the spirit of full
participation and share with all concerned the documents and
records that influence their decisions well before those decisions
are made.
The second opposing factor is pure and simple politics and the
reluctance we all have to being embarrassed. Citizen planners
are not professional, sophisticated experts and often are not sure
themselves about what the public should know. They are some-
times very protective of business entities who are attempting to
get permits for projects that the municipality wants to encour-
age. Occasionally local officials will attempt to limit access to
documents and claim that they represent business trade secrets
or real estate deals that are not ready to become public. Some-
times the planning commission or city council just does not want
the press or the public rummaging around in their business at
will. The problem, of course, is that it is not only the officials’
business, but the public business, and GRAMA makes it pretty
clear where the bias lies when there is a request to make public
documents public. Absent compelling reasons to keep records
secret, they should be disclosed.
The right to know: There is an even deeper issue on the level of
an applicant who is entitled to due process under the Constitu-
tion. Inherent in the right to due process is the right to know
about and confront witnesses, to cross examine those offering
testimony against one’s interest, and to be heard on all the rele-
vant matters that affect the decision to be made. This cannot be
done if there are documents made available to decision-makers
that the applicant cannot see. It is a breach of due process when
decision-makers such as a board of adjustment, planning com-
mission, site plan review committee, or city council have access
to information and documents that affect their decisions and do
not share that information with the applicant whose rights are
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affected by their decisions.4
On another level, it is also unwise for municipal officials to avoid
disclosure of documents and evidence that affect their decisions.
Administrative decisions by local boards can only be challenged
based on the record made of the decision. If all the information is
not in the record, then the decision may not be upheld by the
court or an arbitrator. The decision will only survive scrutiny if
there is substantial evidence on the record, and information not
disclosed cannot be considered as part of the record. 
It is in everyone’s interest in a democracy to make sure that all
participating know the facts and the factors that will support
good, positive decisions, made in the light of day with informa-
tion all can analyze and discuss.
Fees:GRAMAprovides that every person has the right to inspect
a public record free of charge, and the right to take a copy of a
public record during normal working hours, subject to the nor-
mal requirements of asking in advance and paying a fee for any
copies that are desired.5
There is no charge for inspecting a record.6 Usually a place will
be provided where a person can sit and review the file or other
documents in a convenient manner. If you would like to copy the
records, a charge may be imposed that has been predetermined
by the municipal council or county commission. The law
requires that fees be set in ordinance and not just imposed by the
staff.7
No charge can be assessed for the time the staff takes to review a
record to determine if it is public or for inspecting the record.8
A government entity may fulfill a record request without charge
and is encouraged to do so if the record directly relates to a per-
son’s legal rights, and that person can not afford to pay the fee.9
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Charge for compiling a record: The Utah courts have held that
no charge for compilation of a record is to be made without pre-
vious notice of the charge. An agency may assess fees if the
request involves extracting materials from a larger document of
source and compiling them in a different form. If feasible and
reasonable to do so, the agency should offer to allow the person
requesting the record to compile it. If the agency compiles the
record as a preferred way to provide it, rather than from necessi-
ty, no charge is to be made.10
Time limits: As far as the timing of a request goes, most of the
time a record will be provided when it is asked for. Local officials
may stick to the strict time frames that GRAMA provides, how-
ever, and require advance notice of no more than ten business
days before the government responds to a GRAMArequest.11 For
requests by a citizen that are made for the benefit of the public
and not just for her own personal benefit, up to five business
days may pass before the record is produced or an explanation
made as to why it was not produced.12
There are exceptions to the time limits, which may be pointed
out by the municipality once the request is received. Remember
that the bias of the law is meant to be in favor of access, so there
should be a good reason for denial if the request for records is
denied. 
Public documents: Every document is public unless private,
controlled, or protected.13
Private documents: Generally relate to individuals and their pri-
vate interests, such as eligibility for benefits, medical history,
employment, library circulation, etc.14
Controlled documents: Mainly medical records of individuals
shared with a limited audience.15
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Protected documents: Generally trade secrets, financial and
commercial information for companies, test questions,
appraisals for future property transactions, investigations, litiga-
tion documents not available through discovery, privileged com-
munications from the agency’s attorney, drafts, minutes, and
notes of closed meetings, and other documents that may com-
promise a legitimate state interest.16
Business confidentiality: If a record provided by a business to
an agency is desired to be protected, the business must provide
a claim of confidentiality and state the reasons for the restricted
access. The agency can still classify the record as public if it noti-
fies the business. Remember it is the business, not the local gov-
ernment, that originates the idea that the documents provided to
the government entity ought to be confidential.17
Not a public record: (and thus not required to be disclosed to the
public) temporary drafts, privately owned documents; calendars
and notes; records of closed meetings by local bodies and attor-
ney-client documents, for example. There are more, but the long
list is beyond the scope of this short discussion. Check the statute
on-line for details.18
Denial: If access is denied, the agency shall provide a notice of
denial, including a description of the record or portion of record
to which access is denied, citation to the statute allowing the
denial, and a description of the process to appeal the denial. Fail-
ure to respond is deemed a denial.19
Destruction: If access to a record is denied, that record is not to
be destroyed or given to another agency before the appeal peri-
od has passed.20 
Other agencies: Even if a record is not available to the public,
that same record can be provided to another governmental
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agency if that agency enforces, litigates, or investigates civil,
criminal or administrative law and in other instances.21
Appeals:Any appeal must be filed within thirty days of a denial
of access or other determination. File a notice of appeal to the
chief administrative officer of the agency if such an appeal is
allowed under the local ordinances.22 The local appeal decision
may then be reviewed by the State Records Committee or the
district court.23 The State Records Committee is a panel of seven
individuals, including one citizen and one representative from
the news media, which hears appeals and make decisions in
implementing GRAMA.
Penalties: It is a class B misdemeanor to knowingly disclose
records that should not be disclosed, or to gain access to records
that should not be disclosed by false pretenses, bribery, or theft,
or to intentionally refuse to release a record which is legally
required to be released.24
Attorney’s fees: can be ordered against the agency if a person
who appeals a denial of access substantially prevails in legal
action.25
Form: A form that can be used to make a GRAMA request is
often available from the local governmental entity involved. If
one is not available, a sample is included with this publication
that can be used under most circumstances. Just copy it, fill in the
blanks, and submit it to the governmental entity involved. You
may also wish to copy the summary of GRAMA rules on the
back of the document provided so the governmental entity to
which you submit it has a copy of the statute handy for reference.
Questions: GRAMA issues and disputes are most commonly
routed to State Archives in the Department of Administrative
Services, which provides staff support to the State Records Com-
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mittee. The current contact number for State Archives as of the
date of these materials is (801) 538-3012. You may also get infor-
mation on the internet at http://archives.utah.gov. Another
source is the Attorney General’s Office, where one of the assis-
tant attorneys general specializes in open meetings and public
records. Call the State Agency Counsel Division. The current
number as of this printing is (801)366-0353. 

1Utah Code Ann. §63-2-102(3).
2Utah Code Ann. §63-2-102(1).
3Utah Code Ann. §63-2-201(2).
41 Delaney, Abrans and Schinidman, Land Use Practice & Forms: Handling the Land Use Case, §
5:11 (2nd Ed., 2003 Update).  See also Zizka, Hollister, Larsen and Curtin, State and Local Land
Use Liability, § 5:13 (1997, 2003 Update).  
5Utah Code Ann. §63-2-201(1).
6Utah Code Ann. §63-2-201.
7Utah Code Ann. §63-2-203(3)(b).
8Utah Code Ann. §63-2-203(5).
9Utah Code Ann. §63-2-203(4).
10Graham v. Davis County Solid Waste Dist., 1999 UT App. 136, 979 P. 2d 363
11Utah Code Ann. §63-2-204.
12Utah Code Ann. §63-2-204(3).
13Utah Code Ann. §63-2-201(2).
14Utah Code Ann. §63-2-203.
15Utah Code Ann. §63-2-203.
16Utah Code Ann. §63-2-304.
17Utah Code Ann. §63-2-308.
18Utah Code Ann. §63-2-103(18). All state statutes are available on-line at www.utah.gov/
government/utahlaws.html at the current time; the exact address for specifics on the law can
be found at  http://archives.utah.gov/recmanag/govlaw.htm.
19Utah Code Ann. §63-2-205(2).
20Utah Code Ann. §63-2-205(3).
21Utah Code Ann. §63-2-206(1).
22Utah Code Ann. §63-2-401.
23Utah Code Ann. §63-2-402.
24Utah Code Ann. §63-2-801.
25Utah Code Ann. §63-2-802.
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To quote the statute, “In enacting this chapter, the Legislature
finds and declares that the state, its agencies and political subdi-
visions, [sic] exist to aid in the conduct of the people’s business. It
is the intent of the law that their actions be taken openly and that
their deliberations be conducted openly.”1 

Generally speaking, when public bodies meet to discuss and take
action on public business, their deliberations are to be open and
public. This does not mean that the public can participate; it only
means that the meeting is to be observable by the public.
Fair enough, but what is a “public body” and when do we call
their interaction a “meeting”? As you would expect, the devil is
in the details.
What is a public body?

It is any administrative, advisory, executive, or legislative body
of the state or a municipality, county, special district, school
board, or other entity created by government action, if that body:
1. has two or more members AND
2. uses or spends tax dollars AND
3. makes decisions about the public’s business

UNLESS the body is a political party or one of a few committees
at the state legislature.
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City councils, county commissions, planning commissions,
boards of adjustment, site plan review committees, historic dis-
trict commissions, and similar land use bodies are all public bod-
ies. Groups of staff who meet together and ad hoc committees of
self-appointed individuals who meet to propose changes in pol-
icy are not public bodies.
What is a meeting?

Ameeting is the convening of a quorum of a public body to dis-
cuss or act on business that the body does, unless the meeting is:
1. by chance OR
2. to discuss administrative matters that are the normal busi-

ness of a body like a three-person county commission and
no formal action is required for that business, or for the
body has no official role in the business they discuss3

Study sessions, field trips, and formal sessions held for the pur-
pose of discussing or acting upon a matter over which the pub-
lic body has jurisdiction or advisory power are all “meetings.”
How is public notice to be given of meetings?

It is done in several ways. Any body like the planning commis-
sion or city council must give notice once a year of their normal
meeting schedule. The notice must note the specific time, date,
and place of each meeting planned for the year.4
Any body must also give a 24-hour advance notice of the agen-
da, date, time, and place of each of its meetings.5 If this require-
ment is not met, the body is not to meet.
Public notice can be satisfied by:
1. written notice posted at the principal office of the body or
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at the meeting place, AND
2. notice to at least one newspaper of general circulation in

the area or to a local correspondent 6

Emergency meetings can be held to handle urgent matters if the
best notice practicable is given and an attempt is made to notify
all members of the body and a majority votes to go ahead with
the meeting.7
Public bodies are encouraged to use electronic means such as
special cable TV channels, e-mail, or the internet to broaden the
notice of public meetings.8
Remember that there are some other notice requirements related
to certain items on an agenda; for example, some ordinances
require advance notice to neighbors before certain applications
can be heard. Check the local ordinance and state statutes to be
sure of the notice requirements for specific issues. Just because
the meeting was noticed twenty-four hours in advance does not
mean that the notice requirements for a zoning change were met. 
What if items are discussed that are not on the agenda?

In a recent case involving Summit County, the Utah Supreme
Court held that no violation of the Open and Public Meetings Act
occurred when the planning commission discussed in its meet-
ing items that were not on its agenda because the matters were
not within the jurisdiction of the planning commission to make
decisions about. This opinion by the court offers some comfort to
those who worry about falling into the trap of discussing inci-
dental issues not related to their offices without putting such non-
issues onto the agenda.10
On the other hand, the courts have given some indication that
when a significant issue is to be discussed, it should be listed
plainly on the agenda. Sometimes local officials get a little too
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“cute” by placing an item at the bottom of the agenda such as
“other business” or “possible executive session” or the like and
assume that that creates a blanket opportunity to discuss any-
thing at all. This is clearly an abuse. In a recent case, the Utah
Supreme Court said “it would clearly violate the public policy
behind the Act to strategically hide sensitive public issues
behind the rubric of ‘other business.’” In that case, the city only
escaped having its actions invalidated because the item dis-
cussed was re-advertised and heard again in a subsequent meet-
ing that had been properly noticed.
What is the difference between a public “meeting” and a pub-
lic “hearing”?

Quite a bit. Anyone can observe a public meeting, but there is no right
to speak or be heard there. Although it is common (and wise) for
local bodies to freely allow public comment when that comment
is constructive and not disruptive, they have no legal duty to do
so. 
Local ordinances and state statutes may provide for the obliga-
tion to hold public hearings, and those rules must be followed.
Beyond that, the public participates in presenting opinions and
evidence at the pleasure of the body that is conducting the meet-
ing.  Many would be surprised, for example, to know that there
is no state requirement that the planning commission conduct
public hearings on rezoning requests or other similar business.12
Most do, and perhaps are required to do so by local ordinance,
but they are not obligated by some state law to do so. Check the
local ordinance or relevant state statute to see if a public hearing
is required.
It is not uncommon for legislative bodies to have time on their
agenda for “comments” or “questions” from the public. This is
normally limited in time to avoid taking time on items that are
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not on the agenda at the expense of the items that are. In fact,
though the public may raise any issue, it would violate the notice
requirements explained above if the body extensively discussed
a matter that is not on the agenda just because a citizen brought
it up.13 It would certainly be out of order to make a decision with-
out the agenda showing that the issue was to be brought up.
Although there is nothing wrong with taking advantage of an
open mike if it is provided, the better practice would be to call
the clerk or chair of the body and ask to be on the agenda so they
could discuss your matter completely and legally, and perhaps
make a final decision on the matter. 
If the meeting is not a public hearing, you have no right to par-
ticipate. You are entitled, as mentioned, to record it, to observe it,
to tell your friends about it, and to communicate your thoughts
to the members of the body outside of the meeting, but you don’t
have any right to speak up unless the body invites you to do so.
Check with someone ahead of time to find out if public input is
commonly accepted and how you can express your desire to
speak if you are so moved while the meeting is proceeding.
If the meeting is a public hearing, there are usually some restric-
tions on participation such as time limits. If unduly narrow and
strict, these limits may actually violate due process, but normal-
ly they must be followed. If you do not have time to say all you
wish, submit written material for the record so that everything
you wish to be considered can be taken into account as the deci-
sion is made. If your rights to property are at issue, there are min-
imal standards of due process that must be afforded to you. The
right to adequately present your evidence and argument cannot
be unreasonably restricted.
If you are not allowed to submit written materials, ask a member
of the body to submit them for you. The record must include any
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information that a member submits.14
What records of public meetings must be kept?

Written minutes or a tape recording must be kept of all open
meetings. The records must indicate: 
1. when and where the meeting was held, AND
2. which members of the body were present, AND 
3. the substance of all matters discussed, AND
4. a record by individual members of all votes taken, AND
5. the names of all citizens who appeared and the substance,

in brief, of their testimony, AND
6. any other information that a member of the body requests

be entered in the minutes15
If a tape is used to record a meeting, written minutes must be
produced within a reasonable time and be made available to the
public.16 The tape is a public document. It may not be erased or
destroyed except under a schedule of destruction for public doc-
uments.17 Only written minutes, however, are considered evi-
dence of the official action taken at the meeting.18
Anyone present may also record all or part of a meeting, as long
as the recording does not interfere with the conduct of the meet-
ing.19 
Are there some meetings that do not have to be open to the    
public?

Yes, if they fit into one of the following narrow exceptions for
closed meetings or “executive sessions”:
1. to discuss the character, professional competence, or phys-

ical or mental health of an individual; OR
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2. strategy sessions to discuss collective bargaining; OR
3. strategy sessions to discuss pending or reasonably immi-

nent litigation; OR
4. strategy sessions to discuss real estate transactions where

such a private discussion would help the public body get
the best deal; OR

5. to discuss the deployment of security systems; OR
6. deliberative proceedings by bodies which act like a jury in

determining the facts of a given situation and applying
those facts to a matter properly at issue before them in a
“quasi-judicial” proceeding.22

Note that exception 6 is not found in a state statute, but has been
created as an exception by the opinion of the Utah Appellate
Courts. To quote from a recent case involving the deliberations
by the Wellsville City Council over the revocation of a business
license:23

It is clear that the legislature intended that any official meet-
ing of the [public body], wherein it performs the “informa-
tion obtaining” phase of its activities, should not be held in
private or in secret, but should be open to the public. How-
ever, once the “information obtaining” procedure has been
completed, it is essential that during the “decision making”
or judicial phase, those charged with that duty have the
opportunity of discussing and thinking about the matter in
private, free from any clamor or pressure, so they can calm-
ly analyze and deliberate upon questions of fact, upon the
applicable law, and upon considerations of policy, which
bear upon the problems with which they are confronted.24
Therefore, as long as the “information obtaining” proce-
dures are conducted in the open and any final or formal
action is announced or issued in the open, the “decision
making” or deliberation of a public body during a judicial
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process may be held in private and is exempt from the
requirements of the Act.25

This exception may not apply to meetings of the Board of Adjust-
ment since those meetings are governed by a state statute that
reads specifically:

All meetings of the board of adjustment shall comply with
the requirements of Title 52, Chapter 4, Open and Public
Meetings.26

The Utah Supreme Court has not applied the deliberation excep-
tion to the Board of Adjustment specifically, so it is unclear
whether they can meet in private to deliberate. It would proba-
bly be wise not to raise the issue.  The Board of Adjustment
should conduct its deliberations in public.
And, most prominently, this exception only applies to quasi-judi-
cial proceedings. Private deliberations may be held if a judicial-
like hearing is held to revoke a license or permit, to determine if
a nonconforming use has been abandoned, or to consider a vari-
ance.
It would generally not be appropriate to discuss proposed leg-
islative decisions such as the general plan, zoning ordinance,
rezoning requests, annexations, or similar policy questions in
private. In the rare event that a closed meeting to discuss legisla-
tion is appropriate under the law, it would probably be in the
context of the exception allowed to discuss pending or reason-
ably imminent litigation.
What are the limits on a closed meetings?

Before going into a closed meeting, the body must meet in open
session and take a motion to go into a closed meeting. The
motion must pass by a two-thirds majority vote of the quorum
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that is present to conduct the meeting. The reason(s) for holding
the closed meeting must be announced and made part of the
record of the open meeting and the vote must be recorded indi-
vidually.27
The public body, in a closed meeting, may not make any deci-
sions, and cannot approve an ordinance, resolution, rule, con-
tract, or appointment. It must come out of a closed meeting to
make a decision.28
The public body must tape record closed meetings or keep
detailed written minutes that disclose the content of the closed
portion of the meeting. These minutes or tapes are protected
records, however, and the public can only have access to them
now or in the future under the limitations imposed on such
records by GRAMA. The minutes must include the date, time,
and place of the meeting; the names of those present and absent;
and the names of all others present except where noting some-
one’s presence may violate a confidence and defeat the purpose
of keeping the meeting closed.29
If a closed meeting is challenged in court, the judge will review
the tape recording or minutes in privacy and decide if the meet-
ing was legally held. If the rules were followed, she will seal the
record and not reveal any of its contents. If she determines that
the meeting was not conducted properly in private, she will
reveal all or any part of the record of the meeting which relates
to business that should have been conducted in public.30
The ability to weigh facts in private does not lessen the duty a
public body has in supporting its decisions by substantial evi-
dence  on the record. No decision can be made behind closed
doors. The public body must come out of a closed meeting , state
the facts as they find them to be, and then announce a decision
that is supported by those facts if their decisions are to be valid.31
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Can meetings be held by telephone or on the internet?

Yes, as long as the public can also participate. One location for
participation must be in the city where the body normally meets.
Notice of the meeting and the means to participate must be pro-
vided twenty-four hours in advance.32
How are open meeting requirements enforced?

First of all, the duty to enforce the statute is imposed on the
Attorney General and county attorneys.33 There is a specialist at
the office of the Attorney General who handles these matters and
will respond to local concerns and questions.  
Anyone denied any right to participate in open and public meet-
ings can also bring suit to compel compliance with the rules. In
the right case, the court can award attorneys’ fees and court costs
to a successful plaintiff. Decisions made in violation of the open
meetings act (either by improperly closing a meeting or by fail-
ure to provide the required notice) can be voided by a court if the
decision is challenged by filing legal action within 90 days.34

1Utah Code Ann. §52-4-1.
2Utah Code Ann. §52-4-2(3)(a).
3Utah Code Ann. §52-4-2(2)(a).
4Utah Code Ann. §52-4-6(1).
5Utah Code Ann. §52-4-6(2).
6Utah Code Ann. §52-4-6(3).
7Utah Code Ann. §52-4-6(5).
8Utah Code Ann. §52-4-6(4).
9Utah Code Ann. §10-9-402(2)(b) provides, for example, that fourteen days’ notice must be given
for a zone amendment.
10Harper v. Summit County, 2001 UT 10, 26 P. 3d 193.
11Ward v. Richfield, 798 P.2d 757 (Utah 1990).
12See Utah Code Ann. §10-9-402(2)(b) where the duty to hold the hearing is imposed on the leg-
islative body, but not on the planning commission. They must only meet in an open meeting and
make a recommendation to the legislative body. Of course, every planning commission I am
aware of holds a hearing, which is entirely appropriate. The law sets minimums for public par-
ticipation, not maximums.
13Utah Code Ann. §52-4-6(2).



14Utah Code Ann. §52-4-7(1)(e).
15Utah Code Ann. §52-4-7(1).
16Utah Code Ann. §52-4-7(3).
17Utah Code Ann. §52-4-7(6). The duty to preserve records by municipalities and counties is
referred to in Utah Code Ann. §63-2-905. Each government  entity is to adopt a schedule for the
retention of records, including tape 
recordings of meetings.
18Utah Code Ann. §52-4-7(6).
19Utah Code Ann. §52-4-7(4).
20For a case discussing this exception see, Kearns Tribune v. Salt Lake County Commission, 2001 UT
55 28 P. 3d 686. The court did not read the exception narrowly, but allowed Salt Lake County to
discuss strategy for a pending hostile annexation issue even though litigation had not been filed
against the county in the matter.
21Utah Code Ann. §52-4-5 lists the first six exceptions shown in these materials.
22Dairy Prod. Servs., Inc. v. Wellsville, 2000 UT 81, 24, 13 P.3d 581.
23Id.
24Common Cause of Utah v. Public Serv. Comm’n, 598 P.2d 1312, 1315 (Utah 1979); see also Andrews
v. Board of Pardons, 836 P.2d 790, 792-93 (Utah 1992) (per curiam) (finding judicial nature of board
deliberations to be exempt from requirements of Utah Open and Public Meetings Act).
25See Common Cause of Utah, supra, note 24, at 1,315. 
26Utah Code Ann. §10-9-702(4)(a).
27Utah Code Ann. §52-4-4.
28Ibid.
29Utah Code Ann. §52-4-7.5.
30Utah Code Ann. §52-4-10.
31Dairy Prod., supra, note 22.
32Utah Code Ann. §52-4-7.8.
33Utah Code Ann. §52-4-9.
34Ibid.
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Will a Local Land UseDecision be Overturned?
Checklist:
YES         NO

1. Legal Ordinance. Was the decision sup-
ported by an ordinance that was legally
adopted and complied with in every
respect according to the mandates of the
state enabling statutes?
2. Public Meeting. Was the decision made
in a meeting by a public body?  If no, skip
to question 6.
3. Due Process. If the answer to 2 is yes,
was notice of the meeting where the deci-
sion was made provided as required by
law? If a hearing was required, were the
parties and public given the right to pres-
ent relevant evidence? 
4. Procedure in Compliance. If the answer
to 2 is yes, was the meeting conducted in
complete compliance with all mandatory
provisions of local and state law?



YES         NO
5. Open and Public Meeting. If the
answer to 2 is yes, was the meeting duly
noticed with an agenda published twenty-
four  hours beforehand and posted as
required by state statute? Was the decision
made in public if quasi-judicial delibera-
tions were conducted in private?
6. Application in Compliance. If no
dashed line is checked above, was the
application for the land use approval com-
pleted as required?
7a. Sufficient Evidence—Administrative
Actions. If the decision is one administer-
ing local land use laws, do the minutes of
the meeting or other record show that the
person or entity making the decision pro-
vided substantial evidence to support the
decision? 

OR
7b. Public Good—Legislative Actions. If
the decision was made by an elected body
in its legislative capacity, is it reasonably
debatable that the decision advances the
general welfare?
8a. Interpretation of Ordinance. Is the
decision in harmony with the clear provi-
sions of applicable ordinances and regula-
tions? Were any ambiguities limiting the 
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YES         NO
uses of property construed strictly and
those permitting property uses construed
liberally in favor of the property owner? If
yes, skip to 9.
8b. Local Appeal. If the answer to 8a is no,
are the provisions in question part of the
land use ordinances?
8c. Land Use Appeal Authority. If the
answer to 8b is yes, did a local land use
appeal authority hear the issue and uphold
the meaning of the ordinance, interpreting
it as described in 8a?
9. Fundamental Property Right. Does the 
decision illegally interfere with some other 
fundamental property right (such as reason-
able access; air, light, and view; right to freely
sell property; right to exclude others; etc.)?
10. Vested Rights. Does the decision inter-
fere with a vested property right as identi-
fied and protected by state law (such as a
legally vested building permit, preliminary
site plan or subdivision approval, noncon-
forming use, right to be considered under
rules in place when a complete application
was submitted, business license, etc.)?
11. Denial of All Use. Does the decision
leave some economic value in the property?
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YES         NO
12. Undue Burdens. When balancing the
nature of the public interest, the property 
owner’s reasonable investment-backed
expectations, and the burdens on the prop-
erty owner, is the effect of the ordinance
grossly unfair?
13. Illegal Exactions. Does the decision 
impose an illegal condition or exaction on 
development or permitting? (See separate 
exactions checklist.)
14. Other Constitutional Rights. Does the
decision illegally interfere with some other 
Constitutional right (such as freedom of 
speech [sexually-oriented businesses or 
some signs], freedom of religion, freedom
of assembly, etc.)?
15. Equal Protection. Does the decision
treat one property owner differently from
other property owners that are similarly
situated without any debatable justification
for treating them differently and for a rea-
son that is obviously discriminatory such as
racial animus?

If no dashed line is checked above, the land use decision is
probably legal. If a dashed line is checked above, proceed with
the rest of this checklist.



YES         NO
16. Variance and Local Appeals. Have the 
locally defined variance and appeals proce-
dures been pursued and denied? (Property
owner is not required to apply for an
appeal under any “takings appeals” proce-
dure, but must appeal to a local land use
appeal authority if an appeals procedure is
defined in local ordinance.)
17. Standing. Has the action taken preju-
diced the legal position of the person chal-
lenging  the decision or otherwise harmed
the complaining party in some manner
where they have standing to bring an
action?
18a. Arbitration. If any dashed line
between 9 and 14 is checked, did the prop-
erty owner file a request for arbitration
with the property rights ombudsman with-
in thirty days of the decision?

OR
18b. Legal Action. If any dashed line
between 1 and 16 is checked, was a com-
plaint or petition for review filed in the local
court within thirty days of the decision? 

If ALL of the dashed lines on questions 16 through 18 have been
checked, a viable issue of legality may exist and has probably
been preserved for review. Legal action or arbitration may result
in the overturning of the land use issue.
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CHECKLIST: CONDITIONS AND EXACTIONS
IMPOSED ON DEVELOPMENT

YES           NO
1. Requirement. Is the property owner
being required to dedicate property or pro-
vide public improvements in order to get
an approval or permit to use or develop
property? 
2. Legitimate State Interest. If the answer
to 1 is yes, has the agency shown by substan-
tial evidence that the exaction or improve-
ment is reasonably related to and substan-
tially advances a legitimate public interest
that is within the mission of that agency to
regulate or advance?
3. Essential Connection. If the answer to 2
is yes, has the agency shown by substantial
evidence that the exaction will offset an
adverse impact on an identified public inter-
est and thus further the goal of the agency
to protect that public interest?
4. Proportionate Burden. If the answer to
3 is yes, has the agency shown by substan-
tial evidence and an individualized deter-
mination that the proposed requirement
places a burden on the property owner that
is roughly proportionate to the burden his-
proposed use or development places on
that public interest after accounting for
any impact fees paid?
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YES           NO
5. Minimal Intrusion. If the answer to 4 is 
yes and if the exaction involves the dedica-
tion of real property, has the agency shown
by substantial evidence that the identified
public interest cannot be reasonably
achieved by some regulation short of dedi-
cation?

If there is a check on any dashed line, the exaction or condi-
tion may be illegal. Verify with your legal counsel for
specifics.  You may also call the property rights ombudsman
for more information.

NOTE: These guidelines are general and are provided by the Utah
Property Rights Ombudsman in an effort to provide better under-
standing of the land use process. They are not meant to constitute
legal advice. They simplify and broadly generalize complex issues of
law. Specific questions should always be directed to your attorney for
specific advice. Questions and comments and suggested improve-
ments to these materials are always welcome. Please contact: Proper-
ty Rights Ombudsman, 1594 West North Temple Street, Suite 3710,
P.O. Box 145610, Salt Lake City, UT 84114-5610. 
PHONE:  801-537-3455/ FAX: (801) 538-7315 
online: www.utahpropertyrights.com.
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access 109
accommodation, required by Fair Housing Act 127-132
administrative acts 29, 36-42, 77-107
administrative code enforcement 171-177
adopting land use ordinances 47-49, 56-60
adult businesses 134-136
aesthetic regulation 133-134, 136-139, 151-154
agenda 52, 239
agenda, controlling access to 23
air quality 45
alcohol addiction 128
Alexandria, Virginia 151
alternative dispute resolution 200-203
American Fork, City of 218
American Planning Association 73
amortization of nonconforming uses 163
Anderson v. Bluffdale City 147, 222
annexation 60-63
appeal authority 27-28
appeals – to challenge decisions involving:

annexation to municipality 63
conditional use permits 84
enacting land use ordinances 59
general plan 53
government records 235
impact fees 120
interpreting ordinances 188-196
litigation – filing lawsuits  203-227
misc code appeals 196-198
moratoria  74
routine approvals  80-82

INDEX
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subdivision approvals  92
takings  198-200
temporary zoning ordinances  74
variances  96
zone changes  67  

Apple Computer 157
applicants 20, 23-25, 79, 84, 92-94, 110
approval, right to 79, 91
arbitrary and capricious standard 47, 85-87, 220
arbitration 200-203, 253
archeology 104
architectural controls 151-154
Associated Foods 68-69
Attorney General’s Office 236
attorneys 24-25, 203-206
attorneys’ fees 127, 235, 246
B

Back Yard Auto 195-196
Belmont, Massachusetts 125
bike path 112-113
Bill of Rights 5, 134
billboards 136-139
Bluffdale, City of 147, 222-223
board of adjustment 19, 27, 41, 97-106, 244
Board of Health 80, 186
Boulder, Town of 221
boundary commission 63
Bradley v. Payson City 68-69
Brendle v. Draper 80-82, 189
Brown v. Sandy City Board  of Adjustment 192-194
building code appeals 196-198
building permits 41, 78, 165-166
business confidentiality 234
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C

CC&Rs 166-169
California Coastal Commission 111-112
Caster v. West Valley City 195-196
cellular towers 133-134
Charleston, South Carolina 16, 138
Checklist –Development Exactions 254-255
Checklist–Land Use Decisions 249-253
chief building official 197
Church of Jesus Christ of Latter-day Saints 125-126
churches, regulation of 123-127
citations 7
citizen enforcement of zoning ordinances 223-226
citizen planners 19-23, 27-28
citizen zoning enforcement 178-181
city council 19-23, 27-28
Civil Rights Act 135
clamor 3, 31-40, 53, 59, 66, 85, 87, 129
civil zoning enforcement 171-181
Clearfield, City of 85-86
closed meetings 242-246
Colonel Potter 5
communications facilities 133-134
compatibility 66
compelling public interest 72, 124, 191
conciliation 200-203
condemnation 144
conditional use permit 36-40, 64, 82-87, 109, 158, 224
conditions and exactions on development 109-121, 156-157, 254
condominiums 166-169
congestion 45
conservation easement 155
consistency 47
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constitutional rights 12, 16-17, 208-220, 252
consultant 22
Corps of Engineers 93
corridor preservation 143-146
Covenants, Conditions and Restrictions 166-169
criminal procedure 171-172
critical lands 155
cross examine 231
Culbertson v. Salt Lake County 224-226
D

Dannon Yogurt 36-40
Davis County v. Clearfield City 85-87
day care 158
Dayley v. Summit County 165-166
deadlines for appeals 80-82, 189
deference to local decisions by the courts 31, 34, 39, 49, 59, 62, 68-69
Department of Administrative Services 235
development applications 78
development exactions 109-121
development standards 35
discretion 30-32, 45, 62, 70, 72, 85, 96
Dolan v. Tigard, Oregon 111-115
Draper, City of 31-35, 54, 80-82, 189
drug addiction 128
due process 217-218, 231, 249
E

easements 104
economic impacts 212
Eden, Ogden Valley 221
eminent domain 139
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energy conservation 45
enforcing local land use ordinances 171-181
Episcopal Church v. West Valley City 130-132
equal protection 219, 252
estoppel 163-166
Euclid v. Ambler Realty 16
evidence 87 (also see substantial evidence)
exactions 62, 84, 109-121, 155-156, 217, 252, 254
exclusionary zoning 147, 154, 167
executive sessions 242-246
exhaustion 92, 145, 184-187
F

Fair Housing Act 127-132, 185
fairly debatable standard 35
Family Shopping Center 224-226
Federal Telecommunications Act of 1996 133
federally mandated rules 123-141, 220
fire code appeals 196-198
flood plain 114
floodwaters 217
foothills 80-82
Fort Union Shopping Center 224-226
free speech 26, 49, 134-139, 220
French Quarter 16, 151
frivolous litigation 180
G

Gastronomy, Inc 97-103
general plan 35, 43-47, 51-56
government records 229-236
Government Records Access and Management Act 230
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GRAMA 14, 47, 229-236 (Appendix A)
grandfathered uses 41, 137, 161-163, 178, 195-196
group homes 85-87, 127-132
growth 60
H

handicapped 128
hardship 94-106
Harmon’s v. Draper 31-35, 54
Harper v. Summit County 211
Hatch, Orrin 123
Haven, The 130-132
health code appeals 196-198
health department 185-186
Hewlett Packard 157-158
historic preservation 46, 97-103, 151-154
highways, acquiring land for 113, 143-146
Home Builders of Utah 119
home occupations 157-159
homeowner associations 155, 167-169
Huntsville, City of 221
I

impact fees 118-121, 155, 187, 196-198
internet meetings 246
internet sites 9
interpretation of ordinance 105, 188-196, 250
Iron County 211
J

Jobs, Steve 157
junkyard 195-196
just compensation 205
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L

Lake Tahoe 73
Land Use Development and Management Act (LUDMA) 27
land use ordinances 47-49
land use planning 11-18
landmark code appeals 196-198
landmarks 151-154
law library 9
lawyers 24, 203
legal action 203-206
legal research 7-9
legalization of nonconforming uses 162
legislative acts 29-35, 51-74
local appeals 253
Logan, City of 162
Loretto v. Teleprompter Manhattan 216
lot division 89
low income housing 146-147
Lucas v. South Carolina Coastal Council 208-210
LUDMA 27
LULU 2
M

M*A*S*H 5
manufactured homes 147-149, 167
Market Street Broiler 97-103
Markham, Edward 5
Marshal, Thurgood 216
Martin v. The Church of Jesus Christ of Latter-day Saints 125-126
Massachusetts 125-126
Master Plan – see general plan
mediation 186, 200-203
mental health facility 85
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Midvale, City of 224
minutes 242, 245
mistake 163-166
moderate income housing 146-147, 154, 222-223
moratoria 48, 71-74
municipal authority 45
N

Native Americans 104
neighbors 20, 25-26, 31, 35, 79, 85-87, 130, 179-180, 209-210
New Orleans, Louisiana 16, 151
New York City, New York 152
NIMBY (Not In My Back Yard) 25, 133
Nollan v. California Coastal Commission 111-112
nonconforming uses 137-139, 161-163, 178, 195-196, 210
notice – minimum required for meetings and hearings

annexation to municipality 61
conditional use permits 83
enacting land use ordinances 56-58
general plan 52
impact fees 120
interpreting ordinances 190
misc code appeals 197
moratoria  71
open meetings  238-239
routine approvals  79
subdivision approvals  89
takings  199
temporary zoning ordinances  71
variances  95
zone changes  64

nuisance 36-40, 163, 172-177, 208-212
nuisance ordinances 172-177
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O

official maps 144
Ogden Valley 221
Ombudsman 200-203
open and public meetings 13-14, 52-53, 197, 237-248, 250
open space 115, 154, 155, 217
ordinances 29, 47-49, 56-60, 77-78
outdoor advertising 138-139
outdoor storage 36-40
overnight rentals 192-194
P

Packard, David 158
Park City, City of 151, 153, 155
parks 154-157
pathways 156-157
Patterson v. American Fork City 218
Payson, City of 68-69
Plain City, City of 44, 55
planners 20-23
Planning Commission 19-23, 27-28, 43, 46, 48, 51, 53, 56-57, 64, 78,
163, 189

permitted uses 82
prescriptive easement 156
private covenants 166
procedure 249
procedures, required 221
professional planners 20-24
property owners 20, 23-25
property rights 67, 74, 101, 116, 143, 144, 156, 187, 208-218, 251
Property Rights Ombudsman 59, 67, 74, 92, 188, 200-203
Provo, City of 1
public body 237
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public clamor 3, 31-40, 53, 59, 66, 85, 87, 129
public documents (see GRAMA)
public hearing 13, 14, 240
public input – minimum required

generally  240-242
annexation to municipality 61
conditional use permits 83-84
enacting land use ordinances 58
general plan 53
interpreting ordinances 190
misc code appeals 197
moratoria  72
open meetings act  240-242
routine approvals  79
subdivision approvals  90
takings  199
temporary zoning ordinances  72
variances  95
zone changes  66

public meetings 13-14, 52-53, 237-247, 250
public records (see GRAMA)
Q

quality growth 154
quasi-judicial acts 29-31, 36-42
R

racial discrimination 49, 219
reasonably debatable standard 29-35, 66, 250
record 31
Religious Land Use and Institutionalized Persons Act of 2000 123
religious land uses 123-127
rental property 192-194
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research 7
rezoning 35, 64-71, 88, 92
ridgeline 165
right to exclude others (see trespass)
RLUIPA 123
Rocky Mountain Raceway 195-196
rough proportionality 113
routine matters 78-82
S

sales taxes 32
Salt Lake City 55, 97-103
Salt Lake County 61-62, 224-225
San Jose, California 157
Sandy, City of 67, 192-194, 213-214
Sandy Hills Shopping Center 67, 213-214
Santa Barbara, California 111
school district 63
Scottsdale, Arizona 138
Secretary of the Interior’s Standards for the Treatment of Historic
Properties 151

septic tanks 185-187
service district 63
setback 94, 104
sexually-oriented businesses 134-136, 220
sight lines 175-177
sign regulations 136-139, 220
site plan review 64
slope ordinance 80-82, 104
Smith Investment v. Sandy City 67, 213-214
source protection zone 185
South Carolina Coastal Council 208-210
speech 134-139
sprawl 60-63, 154

Index 267



Springville Citizens v. City of Springville 179, 225
Springville, City of 179, 225
St. Stephen’s Church 127-132
stake holders 2
standing 184
State Archives 236
state building board 197
state mandated rules 143-150, 222-223
State Records Committee 235
steep slopes 80-82
storage 40
street standards 224
streets and highways 111-115, 143-146
subdivisions 35, 41, 64, 78, 87-94, 109, 167
substance addictions 128
substantial burden 123
substantial evidence 36-42, 84-87, 91, 96-103, 154, 159, 166, 
232, 250

substantive due process 217-218
Supreme Court Web site 9
Summit County 155, 165-166, 211
Sutherland, George 17, 35
T

takings 144, 198-200, 205, 208-218, 251
takings appeals procedure 198-200
tape recording 242
telecommunications facilities 133-134
telephone meetings 246
Teleprompter Manhattan 216
temporary ordinances 48, 71-74
third parties 20, 25-26, 31, 85, 130, 179
Tigard, Oregon 112-115
Toone, Ben 221
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township 63
trailers 148
trails 115, 156-157, 217
transportation corridors 143-146
trash enclosures 97-103
trespass 114-115, 155-156, 215-217
Truman Elementary 128, 130-132
U

UDOT 138-139, 143-146
upsizing the water lines 116
urban sprawl 154
U.S.  Supreme Court 9
Utah Code annotated 9
Utah Corridor Preservation Act of 2001 143-146
Utah Department of Community and Culture 146
Utah Department of Transportation 138-139, 143-146
Utah League of Cities and Towns 15, 143
utilities, duty to provide 109-121
V

vagueness in ordinances 48
variances 94-109, 253
vesting 93, 251
Village of Euclid v. Ambler Realty Co. 16
W

Wadsworth v. West Jordan 36-42
water 45
Web sites 9
Weber County 48, 221
weeds 175
Wells v. Salt Lake City Board of Adjustment 97-103
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West Jordan, City of 36-42
West Valley City, City of 128-132, 195-196
wireless 133-134
witnesses 231
Z

zoning enforcement 41, 171-181
zoning estoppel 163-166, 178
zoning map 48, 54
zoning ordinances 35, 43, 47-49
zoning, changing 64-71, 88




